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3ammra auccepranuu coctoutcst «21» wions 2023 r. B 14:00 gacoB Ha 3aceqaHuH
muccepraimonnoro cosera [1JIC 0900.006, cozmannoro Ha 6aze ®I'AOY BO «Poccuiickuii
YHHUBEpPCUTET ApYykObl HaponoB umeHu Ilatpuca JlymymObl» 1o agpecy: 117998, r. Mocksa,
yi1. Mukiyxo-Makuias, 1. 6, ayn. 347, 3an 3aceJaHui JUCCEPTALIMOHHOIO COBETA.

C nuccepranueil MOXHO 03HaAKOMUTHCS B HayuHoil 6nbnuoTreke u Ha opuIIuaibHOM cailTe
OI'AOY BO «Poccuiickuii yHuBepcUTeT Ipy:kObl HaponoB umenu Ilarpuca JlymymOb» 1O
aapecy: http://rudn.ru//science/dissovet

ABTopedepar pazociaH « » mast 2023 1.

VYuéHblll cekpeTapb
nucceprauronHoro cosera [1IC 0900.006 /\f //
KaHAUJAT IOPUINYECKUX HAYK, JOLEHT / O.A. Ky3nenosa


http://rudn.ru/science/dissovet

OBLIASA XAPAKTEPUCTUKA PABOTHBI

AKTYaJIbHOCTh TeMbI HCCJIeI0BaHUsA OOYCIOBJIEHA BAaXXHOCTHIO YIOJIOBHO-IIPABOBOM
OXpaHbl TpaBa YeJIOBEKa Ha >KU3Hb, KOTOPOE SIBISIETCS HEMPUKOCHOBEHHBIM M HE3BIOJIEMBIM.
HcTopuuecky HAaCUIbCTBEHHOE JIMILEHUE YEIOBEKA JYKU3HU CONPOBOXKIAET YEJIIOBEYECTBO U
CUMTAETCs CAMbIM ONACHBIM M TSDKKMM IPECTYIUIEHHEM, BJIEKYILIHUM CaMble CTPOTME CaHKIUH.
OCO0€HHO ysI3BUMBIM IIPaBO HA >KU3Hb CTAHOBUTCS B MEPUOJ SIKOHOMHUYECKHX U MOIUTUYECKUX
KpPHU3HCOB.

HopMbI najecTuHCKOro 3aK0HO1aTeNbCTBA 00 OTBETCTBEHHOCTH 3a YOUNCTBO IIpeTepIein
3HAYUTENIbHbIE U3MEHEHMsS 3a BECh NEPUOJI CTAHOBJIEHUS TOCYAApCTBA M B HACTOALIMH MOMEHT
coxpaHsieTcs psA npoOieM, TpeOyIOIIMX pa3pelieHuss C Y4eTOM MX HCTOPUYECKOH
c(OPMUPOBAHHOCTH,  COBPEMEHHOI'O  COCTOSIHUSL  IIPaBOOXPAHUTENIBbHON  J€ATEIbHOCTU
rocy/apcTBa U Cy/neOHON NMpakTUKU. bonbllloe 3HaueHHE OKa3bIBalOT HOPMbBI MEXIYHApOJAHOIO
3aKOHOJATEeIbCTBA, POJIb PABO3ALIUTHBIX OPraHU3aLUi, KOTOpble 00pallaT 0co00e BHUMAaHUE
Ha OXpaHy MpaBa Ha )KU3Hb B YCIOBUSIX BOOPYKEHHBIX KOH(DIUKTOB, KOTOPbIE UMEIOT MECTO OBITh
Ha Tepputopuu [lasecTrHbI ¢ OTHOM CTOPOHBI U MEHTAJIBLHOCTBIO Hapo10B [lanecTuHsl ¢ 1pyroiu.

[To nannbiM enTpanbpHOro crarucrudeckoro 6ropo Ilamectunsl 3a nepuox ¢ 2016 r. mo
2022 r. 6bu10 coBepiieHo 269 youiicts. B 2019 rony xonndecTtBo yOUICTB, KaK YMBIIUICHHBIX,
TaK U COBEPIIEHHBIX MO HEOCTOPOKHOCTH, cocTaBmwio 341, B 2020 romy koiuuecTBO yOHiicTB
cocTtaBuio yxe 48, TakuMm o0pa3oM, YpoBeHb YOMICTB yBenuumics Ha 41 % 1o cpaBHEHHIO C
npeasLIyEM rofoM. B centsabpe 2021 roza 6s110 3adukcuposano 45 youiicts?, a ¢ Hagama 2022
rojia IpoLeHT youiicTB Ha 3amagHoM Gepery yBenuuuics Ha 27%?3, 3T0 TOIBKO UMb 32 TIONT0JIa,
YTO CBUAETEILCTBYET O PE3KOM YBEJINYEHUH KOJIMYECTBA MPECTYIUIEHUI POTHUB JKNU3HHU.

Taxue nannbie ans [lanecTuHbl SIBISIFOTCS CEPbE3HBIM MOKA3aTEJIEM TOTO, YTO B CTpaHE
YXyALIAeTCsl COlMalibHAsi U SKOHOMHUYECKas CUTyalus, a TaKKe€ COXPaHSIOTCS IMOJIUTUYECKas
HECTaOMJIBHOCTh M KJIAHOBBIE TPAIUIH, OCHOBAaHHBIC HA MIPUHLIUIIE «KPOBHOM MECTH», KOTOpBIE
B IlanectnHe no-npeXxHEMY SBIISIFOTCS OCHOBHBIM HCTOYHHUKOM COLIMAJIBbHOW MIEHTHUYHOCTU U
MPEJICTABIISIIOT CJIOKHOCTh ISl TMPAaBOOXPAHUTENbHBIX OPraHoB B IUIaHE (OPMUPOBAHUS

OTBETCTBEHHOCTH W TIPABOBOM KYJbTYPHI B OOIIIECTRBE.

! Cratuctrueckuii oT9eT I'IaBHOrO yIpaBjeHHs NAlECTHHCKON MHOMMUMH [DIeKTpOHHEBIA pecypc] // I'maBHoe
ynpaBJieHue nojuun. — Pexxum nocryna: http://cutt.us/Fj0q (nara obpamenus: 05.10.2020).
2 Hosocru Ha BeG-caiite Raya Media Network [Dnextponnsiii pecype] — Pexkum nocryna: http://cutt.us/xSazF (nara
obpamenus: 01.10.2020).
3 Jlammele lleHTpanpHOro cratHcTHdeckoro Omwopo IlamectmHsl [DnextpomHEI pecypc] - Pexmm moctyma:
https://samanews.ps/ar/post/532829 (marta obpamenus 11.10.2022).
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AKTyaqbHOCTb TEMBI MCCIIEOBAHUS OOOCHOBBIBACTCS TAKXKE TEM, YTO HA TEPPUTOPUHU
coBpeMeHHO [lanecTuHbl 1EHCTBYET /1Ba YrOJIOBHBIX KOJAEKca. YToJOBHbIN Kojaekc 1936 rona,
KOTOpBIM BHAYaje paclpocTpaHsul CBOe JIEHCTBUE Ha BClo Tepputoputo [lanectunsl, a ¢ 1951 r.,
Koraa 3amaaHbiii Oeper ObuT coeauHeH ¢ Mopmanuei, cran qeidcTBOBaTh JIMIb Ha TEPPUTOPUHU
cekrtopa ['aza, a Taxxke YrosoBHbl koaekc Mopaanuu 1960 rona, neiicTByroniuii Ha 3anagHoM
Oepery HMopnana — 3TO MO3BOJSET TOBOPUTH O JyaJlu3ME YIOJIOBHOI'O 3aKOHOAATEILCTBA B
[TanecTuHe, KOTOPHI HEOIATOMPHUATHO CKA3bIBACTCS HA MPABONPUMEHUTEIHHON MPAKTHKE - HA
KBAJM(UKALUA U BBIHECEHUH IPUTOBOPOB 32 COBEPIICHUE CXOIHBIX MPECTYIUIEHUH B pa3HbIX
peruoHax crtpanbl. IIpu paccMOTpeHMHM BOIPOCOB OTBETCTBEHHOCTH 3a YOMHCTBO Ba)XHO
YYUTBIBATh TOT ()AKT, YTO K HICTOUHUKAM YTOJIOBHOTO TpaBa llanecTuHbl, Kak U Ipyrux apadCKux
CTpaH, OTHOCHTCSl TaKK€ M MPABOBOW OOBIYAi, B OCHOBE KOTOPOTO JICKUT TJIaBHBIM 00pa3oM
MYCYJIbMaHCKOE MPaBo, HOPMBI IIapHaTa.

[IpaBunbHas KBalM(UKALUS COBEPLICHHOTO JAESHUS C TOUKH 3PEHUS YTOJIOBHOI'O 3aKOHA,
COOTHOLLIEHUE MEX]Y TSDKECTBIO MPECTYIVIEHUSI 1 00OCHOBAaHHBIM HaKa3aHUEM BUHOBHOT'O — BOT
Ba)KHEHIIME BONPOCH! JUIsl IPaBONPUMEHUTEIbHON NpakTUKU [lanectunbl u obecrieueHus: npas
yenoBeka. [lanectunckuil Beicimmii cyneOHBIM cOBET B CBOMX pPa3bsCHEHMSAX YKas3bIBaeT Ha
00513aHHOCTh CyJJOB HEYKOCHHUTEJIbHO BBIMOIHATh TPEOOBAHUS 3aKOHA O BCECTOPOHHEM, ITOJTHOM
1 00BbEKTUBHOM HCCIJIEIOBAHUH OOCTOSITENILCTB COBEPIIICHUST yOUIICTBA.

Bce BblmeckazaHHble OOCTOSITENBCTBA M NMPOOJIEMBbI OOYCIOBIMBAIOT AKTYalbHOCTh
UCCIIEIOBaHMSI BOIPOCOB OTBETCTBEHHOCTH 3a YOUNHCTBO MO 3aKOHOJAaTeNbCTBY [lanecTuHBI.

Crenenb Hay4HO#l Ppa3pa0OTaHHOCTHM TeMblI MCCJIeJ0BaHUsl. Tema yroJoBHOHN
OTBETCTBEHHOCTH 3a YOMICTBO HIMPOKO OCBEIIAETCS B apaOCKOM yroJIOBHO-TPABOBOM HayKe,
O0COOEHHO AaKTHBHBIMHU CTaJld HUCCIIEJIOBAHMS 3a MOCJIEIHUE AeciTh JieT. Bompoc yronoBHoI
OTBETCTBEHHOCTH 3a NPECTYIUIEHUS MPOTUB KHU3HHU YesloBeKa ObLI MPeIMEeTOM HCCiel0OBaHUN
MHOT'MX Y4EHBIX-IOPUCTOB, HCCIIE0BaTeNel U CIeUAMCTOB 110 JienaM 00 youiicTBax, MHOTHE U3
KOTOPBIX MOCBSIIAIN CBOU pabOThI pa3zbsICHEHUIO HOPM 00IIIEro pasjiesna yrojJoBHOIO 3aKOHa WU
aHaJINU3Y NPECTYIUICHUH, CBSI3aHHBIX C HAllaIeHUEM Ha JTF0AeH WM MPECTYIICHUSIM IPOTUB KU3HU
U 3/I0pOBBS YeJIOBEeKa U MpejacTaBieHsl B padorax U. A6y Aduda, JI.M. Adaens Jlatud, A.M.
Momnc, A.A. Anp-Xacunar, A.M. Anp-Candu, A.A. Anb-Maparu, I'. Pybau, H.T. Ane-Mamxkanm,
AM.A. Anp Bapkaa, 3. Anp-Caxnanu, X. Ans-Kypautn, I'M. IlN'annam, A.X. Anp-Jlxunanu,
A.X.b. Myxamman, M.X. Hamxwm, @.T. @aypu, C.C. Kamen, J[x.K. Xanad, ®. Anp-Xagutu u nip.

PaboThl 3THX Y4EHBIX COAEP)KaT TEOPETHUECKUE, HAYyYHO 0OOCHOBAHHBIE U TIOJIE3HBIE JUIS
IIPAKTUKHU BBIBOJIbI, HO, TEM HE MEHEE, OCTAETCS PsIJl ACIIEKTOB, KOTOPBIE 10 CUX IOP HAXOAATCA B
CTauu OOCYXICHUS, U TPeOYyIOT MadbHEHIeH HaydHOW pa3pabOTKU ¢ yuyeToMm (hopMupoBaHUS

HOBOTO YTOJIOBHOTO 3aKOHOJIaTEIhCTBA. MHOTHE yUEHBIC 3aTparuBajid B CBOMX pabOTax TOJIBKO
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MPU3HAKU TPECTYIUICHUsI, NPEICTABICHHBIE MAaTEPUANBHBIM 3JIEMEHTOM, HW3BECTHBIM Kak
00BEKTUBHBIC MPU3HAKH, WU TOJHLKO MOPAJIbHBIM, H3BECTHBIM KaK CyOBEKTHBHBIC NMPU3HAKHU, B
YaCTHOCTH, 3TH BOMPOCH paccmarpuBaiuch B padorax M.K. Anp-CabaBu, M.H. Anp-Xutw,
I'.X.K. Anp-Japamxu, [1.JI.M. Ans-3y6aiinu, A.1O. Ans-Xamaynu u ap.

B paGotax stux uccienoBatenell oOpamaer Ha ceOs BHUMAHUE TO, YTO OOJBIIMHCTBO
IPECTYIUICHUH paccMaTpuBaIMCh OOOOIIEHHO, B OOIIMX 4YepTax, Ja)xe ecld pedyb Iuia o0
youiictBax. MIHOT/1a MOXHO OOHAPYKUTh, YTO 3TOT BUJI MPECTYIUICHHS TIOXO0XK Ha JII000€ Ipyroe
MPECTyIUIEHWEe, U UMEHHO Ha 3TO 00pallaloT BHUMaHUE aBTOPHI, BBIACISS HENOCPEICTBEHHO
coctaB yOWHCTBAa M €ro KPUMHUHAJIbHBIE XapaKTEPUCTHKH, C MOMOUIbIO KOTOPBIX MOXKHO
OOBSICHUTH ¥ MTpOaHATU3UPOBaTh (peHomeH youiicT B [lanectune.

B paboTrax HEKOTOpPHIX YYEHBIX OBLI OCBEIICH BOMPOC OTITYAONINX OOCTOSTEIHCTB
yOuiicTBa, ymOMsAHYTHIX B cTaThsX 327 u 328 YronoBHoro kojaekca Mopaanuu u cratesax 229-233
poekTa YTojoBHOro kozaekca Ilamectunel. B 3THX uccnenoBaHUsSX MNOJABEPrarOTCsS aHAIU3Y
TOJIBKO T€ 00CTOSTEIILCTBA, KOTOPHIE IMTPEAYCMOTPEHBI ACHCTBYIOIINM 3aKOHOJATSIIBCTBOM, HO HE
paccMaTpuBaIOTCSl OOCTOSITENILCTBA, MMEIOIIUE MECTO OBITh B pEaJbHON XU3HH U KOTOPHIC
HOpMaMH yroJIOBHOT'O 3aKOHA He OXBaThiBatoTCs. OHAKO Temeph Takue OOCTOSTENhCTBA CTANU
cBepmMBIIUMCS (AKTOM, KOTOPBIH HeoOXoaumo mpu3HaTh. [loaTOMy aBTOp HccienoBaHUs
TOBOPUT O HauOoyiee BaXXHBIX M3 OTUX OOCTOSTENHCTB MU O TOM, Kak CyJcOHBIE OpTaHbl
paccMatpuBaroT 311 Jena. Cpeny Hanboliee U3BECTHBIX UCCIIeI0BATENEH, CIICITUATN3UPYIOIINXCS
B 9TOI 00macT, MOXHO BbIIEIUTH pa0boThl I1. Anp-IllaxaBu, A.P. Anbs-Jlapamxu, M. AGaens
MoxceHn, A. Onp-1llaxaBu, M. Dnp-11laxaBu, M. A6xens Moxcen, K.M.X. Tepusiku, M.M. Aunb-
Mapaaunu.

Uto kacaercs OMpaBIaTENbHBIX W CMSTYAIOIMIUX OOCTOSTENbCTB YOWIICTBA, TO 3/1€Ch
MO>XHO 3aMETHUTh, YTO CYIIECTBYET IPYIIa yYEHBIX, KOTOPbIE BHECIM 3HAUUTENIbHBIA BKIJIAJ B
CPaBHHUTENBHBIN aHAIN3 3TUX 00CTOSTENBCTB, B YaCTHOCTH, 3TO A.A. banu Xaman, A.K. A100, A.
Aunp-IIlaBap6u, P.A. A6xens-Atu, B.C.A. Jlapzex, M.X.M. Anp-Xuru.

N3yuenune cTaTUCTUKY 110 YOUICTBAM CBUIETEIBCTBYET O TOM, YTO OOJIBITUHCTBO YOUICTB
B [lamecTuHe coBepiIaeTcss MPEIyMBIIUIEHHO W STOMY BHAY YOHWICTB MOCBSIIEHBI PabOTHI
cnenyromux aBTopoB: H. Jlxaman, A.A. Pabaii, X. ®eiie3, M. Anp-Caanasu, @. XanaBa, A.M.
Anb-banmucanu, A. Canax Omp-Jlun, A.A.C. Anp-Capu, M. I'ynaiimar, C.T. OMapusi.

Oco0060 OCTpO B MaJECTUHCKOM OOIIECTBE, KaK U B pANE APYTHUX apaOCKUX CTpaH, CTOUT
BOIIPOC O TIPABOBOM CTaTyCE KEHIIWH U 3aIIUTEe UX TIPaB. Bompockl 0TBETCTBEHHOCTH 3a YOUIICTBO
KEeHIMH paccmarpuBatoTcs B padorax K.X.H. bapryru , M. bapko, H.M.P. Anb-Map3anu,

X.A.A. Toman, H. JIBekar.



HecmoTpst Ha OOJIBLIYIO MOJIOXKUTENBHYIO POJIb UCCIEIOBAHUN 3TUX YYEHBIX, MHOTHE U3
CYXJIEHUH, cofiepKammxcsi B UX paboTax, TpeOyIoT JOMOJIHUTENbHOT0 aHanu3a. Kpome Toro, st
paboThl paccMaTpPUBAIOT SIBIICHHE MPECTYIMHOCTH B LIEJIOM, 0€3 KOHKPETHKH U MOAPOOHOCTEH,
IIO3TOMY HEKOTOpbI€ TEOPETHYECKHE AacCHeKThl TpeOyloT JalbHEHIIEero 0O0CYXIeHHUS,
yIIIyOJIEHHOTO B3IUIJla Ha COBPEMEHHYIO CyIEOHYH HpPAaKTUKY U JAEHCTBYIOLIEE YIrOJIOBHOE
3akoHozarenbcTBO [lanectunsl. MccnenoBaHus YNOMSHYTBHIX BBIIIE YYEHBIX OBLIM YYTEHBI U
UCIIOJIB30BaHbl aBTOPOM IIPH Pa3pabOTKe BHIOPAHHOM TEMBI, a TAKXKE COCTABMIIA BaXKHYIO 4acTh
TEOPETUYECKOH OCHOBBI IUCCEPTALIUU.

O0beKTOM HMCCJIEA0BAHUS SIBJISIETCS COBOKYITHOCTh OOILECTBEHHBIX OTHOLICHUH,
CBSI3aHHBIX C YTOJIOBHO-IIPABOBOM OXpaHOM IpaBa ueloBeKa Ha )KU3Hb U IPUMEHEHHEM YTOJIOBHO-
IPaBOBBIX HOPM, PETIIAMEHTUPYIOIINX OTBETCTBEHHOCTH 3a yOuiicTBo B [lanectune.

IIpeameToM 1MCCEPTANMOHHOIO HCCIe0OBAHMA SBISIFOTCS HOPMbI YTOJIOBHOTO IIpaBa 00
OTBETCTBEHHOCTH 3a youiictBo B [lanectune: Yronosusiii kogekc Mopnanuu Ne 16 ot 1960 rona,
IPUMEHUMBIN B paiione 3anagHoro Oepera pexku Mopaan; Yronosublil koneke [Tanectunst Ne 17
ot 1936 roga, npuMeHUMbIN B cekTope ['a3a; COBOKYNHOCTh IIPaBOBBIX HOPM, IPUMEHHUMBIX Ha
NAJIECTUHCKUX TEPPUTOpUAX; HaydyHas M ydeOHas JuTeparypa II0 H3y4aeMOM TeMe;
TEOPETUYECKUI MaTepuajd U IpaBONPUMEHHUTENbHAs IPAKTHKA, CBS3aHHBIE C YrOJIOBHOU
OTBETCTBEHHOCTBIO 32 youiicTBo B [lanectune.

Heap uccinenoBaHusi COCTOUT B MOJTYYEHUHM HOBBIX 3HAHWI Ha OCHOBE MCCIIEIO0BaHUS
TEOPETUYECKMX OCHOB, HOPMAaTHBHO-TIPAaBOBOTO DETYJIMPOBAHUSA U CyIAeOHOW MpaKTHKH
OTBETCTBEHHOCTH 3a yOuiictBo B  [lamecTuHe, BBISABIEHUM  3aKOHOJATENBHBIX U
IIPABONPUMEHUTENBHBIX MPOOJIEM NpU KBanupuKauy yOuiicTBa U Ha3HAYEHUU HaKa3aHMUsL.

JUig peanu3aliyd IMOCTABJIEHHOW LEIM HEOOXOIMMO PEUIUTh CIEAYIOLIUE OCHOBHBIE
3aa4um:

- OCYILIECTBUTh HMCTOPUYECKHH AaHAIU3 Pa3BUTHUs YrOJOBHOI'O 3aKOHOJATENILCTBA
[TanecTuHBI 00 OTBETCTBEHHOCTH 3a YOUMCTBO;

- BBIIETIUTH BUbI YOUICTBA U IPOBECTU CPAaBHEHUE UX MPU3HAKOB B JIEHCTBYIOIIEM
YTOJIOBHOM 3aKoHoJaTenbeTBe [lanectrnsr;

- OXapakTepU30BaTh MaTepUaJbHbIE M MOpAJbHblEe MpPHU3HAKK YOWHCTBA B
MAJIECTUHCKOM YTOJIOBHOM IIPaBeE;

- pa3paloTaTh MOHSATHE MPOCTOTO YMBIIIJIEHHOTO YOUNHCTBA;

- OTIpeNIeIUTh KBAIM(UIIMPOBAHHBIE BUbI YOMICTBAa B JAEHCTBYIOLIEM YTrOJOBHOM

3aKOHOOATCIILCTBC HaﬂeCTI/IHBI;



- U3Y4YUTh OCOOCHHOCTH WHJIMBUIYyaJU3allMd YrOJOBHOM OTBETCTBEHHOCTH 32
yOUIICTBO B yrOJIOBHOM 3aKOHOJAATENbCTBE [laleCTUHBI C yYEeTOM CMSTYAIONIMX U OTATYAIOIINX
00CTOSTCILCTB;

- chopMyIUpoBaTh MpPEII0KEHHUS, HAIllPaBJICHHbIE HA COBEPILIEHCTBOBAHUE HOPM
MaJIECTUHCKOIO 3aKOHO/IaTENIbCTBA 00 OTBETCTBEHHOCTH 32 YOHUICTBO.

MeTtogonornyeckasi OCHOBA HCCJIEI0BAHUS 0a3upyeTcs Ha JUATICKTUYSCKOM METOJIE
MO3HAHMS, MOCPEJCTBOM KOTOPOTO OOOCHOBAHO PAa3BUTHE YTOJIOBHOTO 3aKOHOJATEIBCTBA 00
OTBETCTBEHHOCTH 3a yOuiicTBO B [lanectnHe n Ha3HaYeHHE CAHKIIUU B 3aBUCUMOCTH OT TSXKECTH
COBEpPILICHHOIO0 JESHUSA, a TaKKe HaJIM4Ms CMATYaloUMX WM OTAMYArUIMX HaKa3aHue
00CTOSITENBCTB.

JIOTUKO-IOpUINYECKU METOJ[ TO3BOJIUI OCYIECTBUTh aAHAIN3 OCHOBHBIX TOHSITHI
yrosioBHoro mpaBa [lazecTuHbl B 001acTH yroJIOBHO-NIPABOBOM OXpaHbl IpaBa Ha >KU3Hb.
CpaBHUTENBHO-TIPABOBOM ~ METOJA  MO3BOJIWJ  MCCIENOBAaTh  IOJOXKEHHUS  YrOJOBHOI'O
3aKOHO/IATENIbCTBA 3apyOEKHBIX CTpaH, MPEAYyCMaTPUBAIOIINE YTOJIOBHYI0 OTBETCTBEHHOCTH 3a
youiictBo. Ha ocHOBe Takoro aHaimm3a pa3paboTaHbl PEKOMEHAIMH, KOTOPBIE ITO3BOJIAT
COBEpIICHCTBOBATh  MAJIECTUHCKOE  3aKOHOJATENbCTBO U MOBBICUTH 3 (HEKTUBHOCTH
MIPaBONPUMEHUTEIBHON MPAKTUKHU.

DopMaTbHO-JIOTHYECKUN METO] TO3BOJIMJI BBIIBUTH CHENMU(DUKY HOPM MaJEeCTUHCKOTO
3aKOHO/IATENIbCTBA, PETIAMEHTUPYIOIIETO OTBETCTBEHHOCTh 3a YOMHCTBO, a Takke 000OIIUTH
UMEIOIINECs] TPOOIEMbI TEOPETHYECKOTO M MPABOMPUMEHHUTEIBLHOTO XapakTepa U MPeaoKUTh
KOHKPETHbIE TyTH UX Pa3pelIeHHUs .

Meroasl (opMalbHONM JIOTUKH, TaKHE€ KaK aHajlu3 W CUHTE3, WHAYKIUS U JCHYyKIIHS,
MO3BOJIMJIM U3YYHTh HCCIIeNyeMble OOIIECTBEHHBIC OTHOIICHHS, CBS3aHHBIE C NPUMEHEHUEM
YTOJIOBHO-TIPABOBBIX HOPM, PETIAMEHTUPYIOIIUX OTBETCTBEHHOCTh 3a YOMHCTBO B pa3pe3e X
CTPOEHHUS U CoiepKaHUsl. 3asBIIEHHBIC METOBI TyTEM JeJICHUS Ha YaCTH U 0000IIEeHNS U3 YacTei,
a TakkKe 3aKIIOYEHUs OT OOIIero K 4YaCTHOMY M HaoOOpOT Clejaid BO3MOXXHBIM H3y4Y€HUE
OTBETCTBEHHOCTH 3a YOWICTBO 3a CUET HCCJIEJAOBAHUS COJEPKAHHUS €ro MOpaJbHBIX U
MaTepHalIbHBIX HJIEMEHTOB.

Teoperndyeckoil 0CHOBOW MCCJIEJOBAHUS BBICTYNWIM MOJOKEHUS, PEUMYIIECTBEHHO
MIPEICTaBICHHBIC B pabOTaxX MaJECTUHCKUX CIEIUATUCTOB B 00JIACTH YTOJIOBHOTO IMpaBa, TAaKUX
kak A. K. Anwo6, M.HM. Ans-Xutu, M.M. Anb-Mypananu, A.A. baan Xaman, b.S.b.
Moxammen, M.A. ®uno, K. Anp-Cang, P.M. Ans-Kamn, III.M. XKoma Caiig, Aixs-bantu M.A.
Abnynia, a Takke pOCCUHCKUX YyueHbIX, TakuxX kak ApTtiomuHa O.B. babuueB A.I'., bonnapes

C.II., Urnator A.H., Kydnesa B.H., Jlomamenko H.A., Mamna A.A.K., Ymutuan B.H.,



Oroponnukoa H.B., [Terposckuii A.B., CmupnoB A.B., Cremnu E.C., Xaryes B.b., [lITanbkoBa
B.IL. u npyrux.

HopmaTtusBnyo 0a3y ucciaenoBanusi coctasisitoT: OcHoBHOM 3akoH Ilanectuner 2001 r.
¢ nonpaBkamMu, BHeceHHbIMU B 2003 r., Cesiniennbiii KopaH, YronoBuslii kojeke Mopnanuu Ne 16
ot 1960 1., YronoBusiii kojekc I[lamectunsl Ne 74 ot 1936 r. u YronoBHO-MpoleCCyaIbHBIN
kojiekc [Tamectunnl Ne 3 ot 2001 r. u mpoekT YronoBHoro kojaekca [lanecrunst 2003 r.

OMIHMPUYECKYH) OCHOBY HCCJIEIOBAHMS COCTABJAIT JaHHbIE 00paboTaHHON
cratuctuku LlenTpanbHoro cratuctudeckoro Oropo Ilamectunsl 3a nepuon ¢ 2016 mo 2022 rox;
MaTepuaibl CyeOHOM MPaKTUKU, PE3yJIbTaThl aBTOPCKOTO UCCIEAOBAHNUSA, B PE3YJIbTaTe KOTOPOTO
OBLIIO PACCMOTPEHO 56 YrOJIOBHBIX JIE] O MPECTYIUICHUSX, MPEyCMOTPEHHBIX CTaThaMu 326, 328,
329,331, 332,337, 338, 339, 340, 341, 343 YronosHoro koaekca Mopaanuu 1960 roga 3a nepuos
¢ 2016 mo 2022 r.; 43 pemenus BepxoBHoro cyneoHoro coeta [Tanectunsl 3a nepuoa ¢ 2016 no
2022 rr.

Hayynasi HOBH3Ha MCCJIeIOBAHUS 3aKJIIOYACTCS B TOM, YTO OHO SIBJISIETCS TMEPBHIM B
POCCHIICKON HayKe YTOJIOBHOTO IIPpaBa MOHOTpa(hMUECKUM UCCIICIOBAaHUEM, B KOTOPOM IPOBEICH
CUCTEMHBIN aHAIM3 YTOJIOBHOM OTBETCTBEHHOCTH 32 YOUKCTBO MO 3aKOHO1aTeIbCTBY [lanecTuHbI.

KoMruiekcHbll OIX0/] B U3YYEHUH JaHHOW MpoOIeMbl TO3BOJIMI OTIPAaHUYUThH IMPOCTOE
yOMICTBO OT CMEXKHBIX COCTaBOB, YTOUHUTH TPU3HAKK YOWHCTBa, pa3paboTarh O0OIIyIO
CYIIHOCTHYIO M COJICPKATEIbHYIO XapaKTePUCTUKH JAHHOTO COCTaBa MPECTYIIEHUS. JTO, B CBOIO
ouepelb, a TAaK)K€ M3yUYECHHE MPAKTUKUA NMPUMEHEHHsI YrOJIOBHOTO 3aKOHA, Jal0 BO3MOYKHOCTh
BBIpa0OTaTh  PEKOMEHJAIMM 10  COBEPIICHCTBOBAHUIO  MAaJECTUHCKOTO  YTrOJIOBHOTO
3aKOHO/IaTENbCTBA.

B wuccnenoBanun QopMynupyeTcss TMOHSATHE «yOWNCTBO» Ha OCHOBE (HOpPMATBHOTO
ONpeNeNICHUs] TOHATHUS «IPECTYIUICHUE», BKIIAJBIBAETCS HOBOE COJIEpKAaHUE B TMOHSTHE
«IPUYMHEHHE CMEPTHU 1O  HEOCTOPONKHOCTH», MPEACTABIEHbl  PEKOMEHJALUH 1O
COBEPIIICHCTBOBAHUIO HOPM YTOJIOBHOTO 3aKOHOaTeIbcTBa [lanecTrHbl 00 OTBETCTBEHHOCTH 3a
yOMIICTBO M Ha3HAYCHUS HAKA3aHUS C YUETOM CMATYAIONINX M OTATYAIONTUX OOCTOSITEIbCTB.

Hayuynas HoOBu3HaA WHCCIIEIOBAaHUSA PACKPBIBACTCA CIEAYIOIIMMHU  MOJI0KEHHSAMM,
BbIHOCUMBbIMH HA 3aIIUTY:

1. Ha ocHOBe aHanm3a yrojJOBHOTO 3aKOHOJIATEIhCTBA JIEHCTBOBABIIEE HA TEPPUTOPHIX
[Tanectuabl B pa3Hoe BpeMsi OBUIO YCTAHOBJIEHO, YTO HMMEET MECTO OBITh HMCTOpPHUYECKas
MPEEMCTBEHHOCTh TPEX MEPHUOOB, PETYTUPYIONIUX OTBETCTBEHHOCTh 32 YOUNCTBO:

- mepuo AeucTBus 3akoHOB OcMaHCKoM ummepuu, ¢ 1516 mo 1917 rr.;

- mepuoy nelcTBUs Opuranckoro manaara B [lanectune, ¢ 1917 mo 1967 rr.,

- IEPUOJ] U3PANITHCKO-TTAJIECTUHCKOTO KOH(DIMKTa, ¢ 1967 1. - Mo HacTosIIee Bpems.
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Kaxnpii mepuon xapaktepuszyercs pegopMod YroJOBHOTO 3aKOHOMATENbCTBA U
KOPPEKTHPOBKOW IOJAXOJO0B K OINPENEICHUI0 TPHU3HAKOB YOWIiCTBA B 3aBUCHMOCTH OT
MOJIMTUYECKUX, UIE0JIOTHYECKUX, HALIMOHAJIBHBIX U MPABOBBIX IPEAIIOCHUIOK.

2. BBuay pa3HooOpa3usi 3aKOHOJATENBbHBIX NehUHUIMI 11e1ecO00pa3HO 3aKpernuTh B
YronoBHoM kozekce IlanecTuHbl MOHSATHE MPOCTOrO YMBIIUIEHHOTO YOWUHCTBA B CIEAYIOLICH
penakuuu: «YOHUICTBO - 3TO MPOTUBONPABHOE, YMBIIUICHHOE MPUYMHEHUE CMEPTH JIPYroMy
YeJIOBEKY, KOrJjJa OHO HE HAIIPaBJIEHO OJJHOBPEMEHHO Ha MHOE OXPAHSAEMOE YIOJIOBHBIM 3aKOHOM
OOLIECTBEHHOE OTHOILIECHHE», YTO MO3BOJUT HCKJIIOUHUTH U3 TMOHATHUS YOWIICTBA MPHUYMHEHUE
CMEPTHU APYTroMy JHILY IO HEOCTOPOKHOCTH.

3. CoBpeMeHHOE MaJIECTUHCKOE 3aKOHOAATEIHCTBO OCTPOCHO 10 (YPAHILY3CKOW MOJENHN U
MaTepuaibHbI AJIEMEHT YOMICTBA XapaKTEpU3yeTCs CIEAYIOIIMMU KaTeropusiMU: IOBEJIEHUE,
€ro mocjiencTBus (pe3ynbTar) U MPUYUMHHO-CIICJICTBEHHAS CBSI3b MEXKY aKTOM (JIEHCTBHUEM WU
Oe3zneiicTBreM) U TOCIEACTBUSIMH. BOmpoc O BBIABICHUU NPUYUHHO-CIEICTBEHHOH CBS3U B
JNOKTpUHE OBbT W ocraercs Hambosiee NPOTHBOPEUYMBBHIM. CyIIECTBYET HECKOJIBKO TEOPHA
IIPUYMHHON CBSI3M, HA KOTOPBIE aKLIEHTUPYIOT BHUMAaHHE apaOCKUE YUEeHbIE, CPEU HUX: TEOPHS
SKBUBAJICHTHOCTH MIPUYUH, TEOPUS HETIOCPEACTBEHHON MPUYMHHON CBSA3H U TEOPUS MOIXOSIIEH
MPUYMHHON CBSI3U.

[IpoBeneHHBIN aHaIM3 MO3BOJIUI ONpPEAEIUTh, YTO Hauboyee NMPUMEHUMON Teopueil B
ctpanax bamknero Bocroka siBnsieTcst Teopusi SKkBUBaleHTHBIX npuunH (cT. 204 YK JluBana, cT.
29 VK Wpaka). IlpencraBisercss BaXKHbIM OTpPa3UTh TEOPUIO SKBUBAJIEHTHBIX NPUYMH B
YTOJIOBHOM 3aKOHOZATENbCTBE [lanecTrHbl, MOTOMY Kak HH B MAJECTUHCKOM, HU B MOPJaHCKOM
3aKOHOJATENILCTBE HU OJHA U3 MHOTOUYMCIIEHHBIX TEOPUN HE OTpa’k€Ha M BONPOC O MPUUYMHHO-
CIIEICTBEHHOW CBSI3M OCTaBJIEH HA YCMOTpPEHHE CyJa B COOTBETCTBHM C OOCTOSTEIbCTBAMHU
KaKI0r0 pacCMaTpuBaeMoro Jena.

4. CornacHO NaJIECTUHCKOM IOKTPUHE COCTaBHBIMU YacCTSIMH MOPAJIBHOTO 3JIEMEHTa
ABIIIOTCS BUHA U BMEHAEMOCTb. OCHOBOM MOpPAJILHOTO 3JIEMEHTA SBJIAETCS CBOOOAA BOJIH, YTO
3aKpETUICHO B YTOJIOBHOM 3aKOHOJIATEILCTBE Psijia apaOCKUX CTpaH, B YaCTHOCTH, B CTaThax 210
VK Jluana 1943 r., 209 YK Cupun 1949 r. u 74 YK Uopnanuu 1960 r., npumMeHUMOro B
[Tanectune. HanpaBieHHOCTh BOJU (POPMUPYET TNIaBHBIN MPU3HAK MOPATIBHOT'O 3JIEMEHTA - BUHY.
B yronoBHBIX KoOzeKcax psga apabCKUX CTpaH, OCHOBAHHBIX Ha (PPAHIly3CKOM IpaBe, JAIOTCs
onpezieNieHus] KaK yMBIIUIEHHOW, TaK M HEOCTOPOKHOM (opMbl BUHBL. OJHAKO, KaK YAaloCh
YCTAHOBUTH, (POPMBI BUHBI B paboTax MajieCTUHCKHX aBTOPOB HEIOCTATOYHO MPOpPabOTaHbI, B
OCHOBHOM DAacCMaTpUBAaE€TCsl yMBICENI, a HEOCTOPOKHOCTb YacTO WIHOPUPYETCS, UTO

CYIIIECTBEHHBIM 00pa30M BIIHSIET Ha KBATH(PUKAIIUIO YOUNCTB Ha MTPAKTHKE.



5. B OKTpuHE M 3aKOHOAATENbCTBE apaOCKUX CTpaH MPUMEHUTENBHO K YMBIIIJIEHHBIM
yOuicTBaM 4acTO HCIOJIb3YETCS TEPMHUH «IIPEIyMBIIUIEHHOCTHY. OJHAKO €ro coAepKaHue B
pa3MYHBIX CTpaHax Bapbupyercs. Tak, yroyioBHble kojiekchl Mopaanuu (ctathsa 63) u Erunra
(ctatbst 45), onMparoTCs Ha IICUXOJOTMYECKUH (DAaKTOp: «IIPEAyMBIIICHHOCTh — 3TO
c(OpMHPOBABIIUIICS 3aMbICEJI COBEPIIUTh NPECTYIUIEHHE Oe3 rHeBa M AYIIEBHOTO BOJHEHMS 10
€ro OCYILIECTBICHUs»; YToJN0oBHBIA Kojaekc KyseiTa (ctarbst 41) akueHTHpyeT BHUMaHHE Ha
BpPEMEHHOHU (DaKTOp: «IIPEAYyMBIIIJICHHOCTh — 3TO IJIAHUPOBAHUE JACUCTBHS 10 €T0 COBEPIICHUS
B [I€PUOJ BPEMEHM, JOCTATOYHBIM MCIIOJHUTEIIO I CIOKOMHOIO OOJyMBIBaHUSA», IPYyIrue -
BOOOILIE HE COJIepKaT OIPECIICHUs «IpelyMbIIIJICHHOCTHY. B cynebHoil npaktuke [lanecTuHs
qaime NPUMEHSETCS TICHUXOJOTHYECKUH (PAKTOp «IIPEeXyMBIIIJICHHOCTHY», HEXEIH BPEMEHHOM.
JlaHHbII OAX0A BUJUTCSI BEPHBIM M €0 OTPaKEHUE B YTOJIOBHOM 3aKOHOaTenbCTBE [lanecTuHbl
ObLITO OBI 11EJIECO00Pa3HBIM.

6. K Bompocy 00 OTBETCTBEHHOCTH 3a INPUUYMHEHHE CMEPTU IO HEOCTOPONKHOCTH
NAJIECTUHCKUN 3aKOHOJATENIb OTHOCHUTCS TaK e, KaK M (PaHIly3CKHid, OJHAKO OIpE/eIICHUE B
[TamecTrHe uype3MepHO 3alyTaHO, Kak M B psjie ApYyrux apabckux crpaH. W3 ompeneneHuid,
yKa3aHHBIX B YTOJOBHBIX KoJekcax psana ctpaH (Eruner, O0benuHeHHble Apabckue OMUpaThl,
Mapokko 1 AJKUpP) MOXKHO BBIJICJIUTh CIEAYIOIINE KIIOUEBbIE CI0BA: NPUYMHEHHE CMEPTHU IO
HEOpEKHOCTH, XaJIaTHOCTH, JIETKOMBICIMIO ¥ HEBHUMATEIbHOCTH, WJIM 1O MpPHYMHE
HECOOIIOICHNSI 3aKOHOB M IMOCTAHOBJIEHUHM M T.M., YTO MPUBOAUT K HEBEPHOMY MOHHUMAaHHIO
HEYMBIIUIGHHOW BHHBI W BJe€YeT B CyJAeOHOW TMpakTHKe OMIMOKM B KBaJIU(UKALUH.
[IpencraBisieTcss BaXHBIM BbIpa0OTaTh €AMHOE ONpEeAETeHHE MPUYMHEHUS CMEpTH IO
HEOCTOPOKHOCTH B 3aKOHOJIaTEJICTBE apaOCKUX CTpaH, B 4acTHOCTH, B IlanecTuHe u 3a OCHOBY
MO’KHO B34Thb (OPMYJUPOBKY, 3akperuieHHyto B cratbe 191 YK JluBana unu cratee 190 YK
Cupun, KOTOphIE NpEeayCMaTpUBaIOT, 4ToO «lIpHunMHEHHE CMEPTH 1O HEOCTOPONKHOCTU HMEET
MECTO OBITh €CJTU UCTIOJIHUTEIb HE 0XKUIall pe3ysIbTaTa CBOETO JISSTHUSI, HO OH MOT U (WJIM) JOJDKEH
OBLT IpeABUIETh U N30€XKATh €roy.

7. Otsryaronye 00CTOATENbCTBA B MAJECTUHCKOW JOKTPUHE OMPEIENAI0TCS KaK TpyIina
AJIEMEHTOB, KOTOPBIE HE BKJIIOYEHBI B JIEPUHHUIIMIO MPECTYIUIEHUS, HO UX HaJM4Me BJICYET 3a
€000 He0OXOAMMOCTb UITH IOITYCTUMOCTb CYpPOBOI'O 0OpaIlleH sl C UCTIOJIHUTENIEM IPECTYIUICHUS
NyTeM €ro npuroBopa K Oojiee CTpPOroMy HaKa3aHUIO, Y€M TO, YTO OIpEAeNsieT 3aKOH
(MOXM3HEHHOE 3aKII04YeHHe). AHAIM3 3aKOHOJATENbCTBA U MPABONPUMEHUTENbHON MPaKTUKU
MIO3BOJIMJI BBIACIUTH JIBE TPYIIBI TAKMX OOCTOSTEIBCTB.

OO6cTosATenbeTBa MEPBOM TPYIMIIBI JOMOTHUTEIBHO BIEKYT IPUMEHEHUE KaTOPKHBIX paboT
K IOKU3HEHHOMY 3aKJIIOYEHHIO: YOUHCTBO C HAMEPEHHUEM OOJIErYyuTh COBEPIICHUE JIPYroro

MMPECTYIJICHUSA, Y6HﬁCTBO JOJIXKHOCTHOTI'O JIMIIA, B CBA3U C UCITIOJTHEHHUEM UM CBOUX HOHHOMO‘IHﬁ;
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youiicTBO JByX W Oojee Jui; YyOWHCTBO ¢ 0co0OW jKecTokocThio. IIpemcraBisercs
11e1€c000pa3HbIM B 3aKOHOJATEJIHCTBE BBIJIEIUTh TaKOE YacTO BCTPEYAIOIIEECS HAa IPAKTHKE
00CTOSITENIECTBO, KAK «OTPABJICHUE SIOBUTHIM BELIECTBOM).

OO6cTosTenbeTBa BTOPOM TPYMIBI BIEKYT Haka3aHUE B BUAE CMEPTHOI Ka3HU: YOMIICTBO,
COBEpIICHHOE C IENbI0 CKPBITh JAPYroe MpecTyIUieHne M yOUHCTBO POJICTBEHHUKA MO MPSAMOI
BOCXO/JISIIICH MM HUCXOJAIIEH JIMHUU. BBUY cephe3HOCTH U yBETUYEHUS KOJIMYECTBA YOHIICTB,
COBEpUIAEMBIX 10 NApPTUHWHBIM, IOJUTHUYECKHUM, PEIUTMO3HBIM M CEKTAaHTCKUM MOTHUBaM,
MPEJICTaBIISIETCS BAKHBIM YYUTHIBATh MX BO BTOPOW Tpymie 0OCTOSTENHCTB C BO3MOKHOCTHIO
Ha3HAY€HHMsI BBICILIEH MEpbl HAKa3aHMUSI.

8. OOCTOATENBCTBAMH, CMSTYAIONIMMH OTBETCTBEHHOCTh 3a yOmiictBo B I[lamectune
SIBIISTFOTCS: YOMICTBO B 3alIIUTY Y€CTH; YOUKHCTBO MaTephl0 HOBOPOKICHHOTO PeOCHKA; YOMICTBO
MaTepbl0 BHEOpAYHOro pebeHKa; YMBIIJICHHOEe YOWIICTBO BO BpeMs ApPakH; CKIOHEHHE K
CaMOYOMICTBY WJIM COJICHCTBUE COBEPIICHHIO CaMOYyOMIiCTBa; YOMIICTBO Cympyra B COCTOSTHUU
apdexra; yOMHCTBO 1O MOTHUBY COCTpalaHHs; YOWHCTBO TPH TOBBIIEHUH IPEIEIOB
HeoOxoaumon 0b6oponsl. [IpencraBusiercs BaXXHBIM MPEAYCMOTPETh B cTatbe 332 YTo0BHOTO
kogekca Mopmanum cwmsryaromiee OOCTOSATENbCTBO JUIsl  POACTBEHHHMKA HUCIOTHUTEIS,
MPUHUMAIOIIETO y4YacThe B YOUNCTBE B 3aIIUTy YECTH W HAXOJMAIIETOCS B HEMOCPEICTBEHHOM
POACTBE MO MPSIMOI BOCXOASIIEH UM HUCXOJALIEH JTMHUM.

TeopeTnyeckass 3HAYMMOCTh MCCJIEOBAHUS 3aKJIIOYAETCSI B TOM, YTO TE€OPETHUECKUE
BBIBOJIBI U TIPEJIOKEHHS, MIPEICTABICHHBIE aBTOPOM B paboTe, MOT'YT OBITh MCIIOIb30BAHbBI IS
COBEpILEHCTBOBAHMS MPABOBBIX OCHOB YTrOJIOBHOM OTBETCTBEHHOCTH 3a youiicTBo B [lanectune.
CooTBeTCTBYIOLINE TEOPETUYECKUE TIOJIOKEHUS MOTYT BHECTH BKJIAJ] B Pa3BUTHE MaJIECTHHCKOTO
YroJIOBHOTO MpaBa. OHU MO3BOJIAT pa3paboTaTh METOA0JIOTHIO KBaM(UKALIUK N3Yy4aeMOro BUaa
MPECTYIJIEHU B YrOJOBHOM IIpaB€ Ha OCHOBE MPUHIMIA CIPaBEUIMBOCTH, IOJHOTHI U
000CHOBAaHHOCTH, a TaK)K€ MPUHATH MPABUIBHYIO MO3UIIMIO TI0 PSAY CIIOPHBIX BOIIPOCOB TEOPUU
YrOJIOBHOTO MpaBa B JaHHOU 00nacTu uccienoBanuili. Kpome Toro, mpeacraBisieTcss BO3MOXKHBIM
BBISIBUTH TUITUYHBIC OMMUOKH B MPAKTHUKE BRIHECEHUS CYIC€OHBIX PEIICHHUH TIO0 YTOJIOBHBIM JIeJlaM
U3yd4aeMoil Kareropuu U cPOpMYyIMpPOBaTH TMpaBWIbHBIE pPEIICHUS, HAMpaBICHHBIE Ha
UCTIPABJIEHUE 3TUX OLIHOOK.

IIpakTnyeckass 3HAYMMOCTh JUCCEPTAIMOHHOIO MCC/AEAOBAHMSA 3aKIIIOUAETCS B TOM,
YTO COJep’Kalivecs B JAMCCEPTAllMM BBIBOJBI M MPEUIOKEHHUS] MOTYT OBITh HCIOJIb30BaHBI B
IIPOLIECCE 3aKOHOTBOPYECKON JI€ATENBHOCTH IIPU COBEPILIEHCTBOBAHUH YTOJIOBHO-IIPABOBBIX HOPM
00 OTBETCTBEHHOCTH 3a YOWICTBO, B NPAKTUYECKOH MIEATEIbHOCTH NPABOOXPAHUTEIBHBIX
OpraHoOB; PEKOMEHJIAllMU aBTOpa MOTYT OBITh MCIHOJB30BaHbl 3akoHoaareneMm [lamecTunsl npu

KOPPEKTUPOBKE COOTBETCTBYIOIIMX CTaTel YTOJIIOBHOTO KOJAEKCa; BBIBOJBI, IOJYYECHHBIE B
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JUCCepTallMi U pa3paboTaHHbIE MPAKTUYECKHE PEKOMEHIAIMH, MOTYT HCIIOJIb30BaThCs MpU
KB (UKauu yOUNCTB, B IIENIAX YCTAHOBIICHUS €IMHOTO TOJXOJa B MPABOMPUMEHUTEIBHON
MIPAKTUKE OTHOCUTEIBHO OOIICYNMOTPEOUTENbHBIX MOHSATUN; MaTepHalbl MCCIEAOBAHUS MOTYT
OBITh HUCIHOJB30BAaHBl Ha Kypcax TOBBIIICHHUS KBaTM(PHUKAUUU s CyJded, COTPYAHHUKOB
MIPaBOOXPAHUTENbHBIX OPraHOB U aJBOKATOB, a TaKKe B Y4eOHOM MPOIECCE BBICHIMX Y4€OHBIX
3aBeJICHUH MPU U3YUCHUH JUCIUILIINH « Y TOJIOBHOE MPABO 3apyO0eKHBIX CTpaH», «CpaBHUTEIHLHOE
MIPaBOBEJCHUEY.

Amnpolanusi pe3yJbTaToB McciaenoBaHus. /[uccepranus MoAroroBieHa mnpu kKademape
YTOJOBHOIO IIpaBa, YIrOJOBHOIO Ipolecca M KpUMHHAIMCTUKU HOpuanyeckoro MHCTUTYTa
Poccuiickoro yHuBepcuTeTa APYKObI HApOJOB, TIE OCYLIECTBISJIOCH €€ PEICH3UPOBAHHE M
00CcyXIeHHE.

[Tono>keHus U BHIBOJIBI IUCCEPTALMOHHOTO UCCIIEI0OBAaHUS ObUTH alipOOUPOBAaHbBI AaBTOPOM
HAa MEKBY30BCKOM Hay4yHOW KOH(epeHIuu "AKTyalbHble MNPOOJIEMbl aJIMUHUCTPATUBHOTO,
¢dunaHcoBoro u nHpOopManroHHOTO 1MpaBa B Poccuu u 3a pyoesxkom" (Mocksa, 19 mapra 2021 1.);
MEXIyHAPOJHON HaydHO-TIpaKTUYecKOr KoH(epeHmnn «lmobGanu3anus u myOJMYHOE TPABOY
(Mockaa, 19 Hos0ps 2021 1.)

Conepxampecss B JUCCEPTAlMU  TEOPETUYECKHE TOJOXKEHHS, BBIBOJBI, HAy4YHO-
MPaKTUYECKHE PEKOMEHIAllUU OTPAKEHBI B 7 OMYyOJMKOBAaHHBIX aBTOPOM Hay4HBIX padoTax, 3 u3
KOTOPBIX OBLIIM OIyOJIMKOBAHBI B M3JJaHUSX, BXOSIIUX B TIEPEUCHb, PEKOMEHIOBaHHBIX Bricieit
aTTecTallMOHHOW KoMuccuell mpu MUHHCTEpCTBE HayKU W BhICIIET0 oOpa3oBaHus Poccuiickoit
Oenepanyul Ui MyOIMKAIIUU OCHOBHBIX PE3yAbTaTOB AHMCCEpPTAIMii HA COUCKAaHWE YYECHOUH
CTENEHU KaHAUAaTa U JOKTOpa HayK.

OcHOBHBIE pPE3yNbTaThl MCCIEIOBAHUS BHEAPEHBHI B HAYUYHBIH MU Y4eOHBIM TIpoliecc
Kadenpsl yroJoBHOTO TIpaBa, YTOJOBHOTO Tpollecca M KPUMHHATUCTHKU FOpuanueckoro
uHCTUTYTa DefepanbHOr0 TOCYJApPCTBEHHOTO aBTOHOMHOIO OOPa30BATEIbHOTO YUPEKICHUS
BBICIIETO 0Opa3zoBaHms «POCCHICKUN YHHBEPCHUTET JPY>KOBI HAPOJOB», a TaAK¥KE MUCIOIB3YIOTCS
NPy TOATOTOBKE M TIPOBEJACHWU JIEKIIMOHHBIX W CEMHUHAPCKHUX 3aHATHNA IO JUCHUTIIMHAM
«YT0oNMoBHOE TIPABO 3apyOeKHBIX CTpaH»; « [eopust yrOJIOBHOTO MpaBay.

CTpyKTypa U coaep:kaHHue JUCCePTAIUN 00YCIOBIEHBI KPYTOM HCCIEAYEeMbIX MPodiieM
W OTBEYAIOT TIIOCTaBJICHHBIM IIEJIsIM, 3ajJadaM, OOBEKTy H TIPEIAMETY HCCIeIOBaHUSI.
JuccepTalilmOHHOE HWCCIEIOBAHUE COCTOMT W3 BBEIEHHUS, TpeX TIJiaB, MOCIEI0BATEIbHO
PacKpBIBAIOIIUX TOHSATHE, MPABOBYIO MPUPOJY, XAPAKTEPUCTUKY U OCOOCHHOCTH HCCIEAYEeMbIX

HpO6JICM, a TaKXKC 3aKJIIOYCHUSA U CITMCKA MCIIOJIb30BaHHBIX HCTOYHHUKOB.
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OCHOBHOE COJAEP/KAHUE PABOTbI

Bo BBemeHuM OOOCHOBBIBACTCSI AaKTyaJbHOCTh H30paHHOW TEMBbI HCCIIEIOBAHUS;
XapaKTepu3yeTcsl CTeNeHb €e HaydyHOH pa3pabOoTaHHOCTH; OMPENENSIIOTCS OOBEKT M IMpeIMET
UCCJIEIOBAHMSI; YCTaHABJIMBAIOTCS 11€JIb, 3a/1ayl U METOJI0JIOTUYECKUE OCHOBBI MCCIIEIOBAHMUS;
TEOpETUYECKasi OCHOBA UCCIIEI0OBaHUS, IPEACTABIAETCS HOPMATUBHASL U SMIIMPUYECKAsT OCHOBBI
UCClIeIoBaHMsl; 0003HAYAETCs Hay4dHas HOBU3HA MCCIEAOBaHUA, (OPMYITUPYIOTCS OCHOBHBIE
MIOJIOKEHUS, BBIHOCUMBIE Ha 3alIUTY; U3JIaraeTcsi TEOPETHYECKass U MPAKTUYECKAs] 3HAUNMOCTh
pe3yJIbTaTOB MUCCIICAOBAHUS; IPUBOIATCS JaHHBIE 00 anmpoOaluu pe3yabTaTOB UCCICAOBAHUS; a
TaK)K€ PACKpPbIBAETCS CTPYKTYpa pabOThl.

IlepBas rinaBa «Mcropusi pa3BuTHs YroJIOBHOIO 3aKkoHoAaTeabcTBa Ilasiectunbl 00
OTBETCTBEHHOCTH 32 YOMIICTBO» COCTOUT U3 YEThIpPEX naparpados.

B nepeom napacpaghe «llonamue u 6uodvt youiicmea 6 y20106Hom npage OcManckoil
umnepuu (¢ 1516 no 1917 22.)» paccmaTpuBaeTcss HauOoJiee Ba)XHBIM TEPHOJ BPEMEHH,
KACAIOUIUICS CTAHOBJICHUS M IPUMEHEHHUs YTOJIOBHBIX 3aKOHOB Ha MaJIECTUHCKUX TEPPUTOPUSIX,
BKJIFOYAsl YCTAHOBJICHHE OTBETCTBEHHOCTH 3a NPECTYIUICHHWS, HAIlpPaBJIEHHbIE NPOTUB >KU3HU
YeJI0BEKa.

C 1517 rona tepputopus [lanectunsl Bonuia noj koHTpoiab Ocmanckon Mmmepuun u Ha
MNPOTSHKEHUH OoJiee TSATH BEKOB MOMYMHSIIACH MPABOBBIM U aJMHHHCTPATUBHBIM IPaBHIIAM,
JIECTBOBABIIIMM B HOBBIX OCMAHCKHMX ITPOBUHIUSX.

IIpaBoBast cucrema OCMaHCKOM MMIIEpMM BO BCEX CTpaHaxX, KOTOpble ObUIM MOJ €e
KOHTpOJIEM, Pa3BUBajach B JIBa ATana: 10 pepopMbl U MOCIIE.

Hopedopmennas cTaausi XapakTepu3oBaJlaCh T€M, YTO OOJBIIMHCTBO 3aKOHOB OBLIH
0a3MpoBaHbl Ha HCIAMCKOM TIIpaBe€ U O0O0bIYasiX, OCOOEHHO 3TO KacajoCh YTrOJIOBHOTO
3aKOHOJATENIbCTBA, KOTOPOE yNOoMHHaeTcs B TekcTe CesiieHHoro Kopana, 3T0 03Ha4ano, 4to
CyIbs BBIHOCWJI HaKa3aHMs, KOTOpble coaepkamuch B TekcTe CsimenHoro Kopana,
paccMaTpUBaEMOro B Ka4e€CTBE OCHOBOIMOJIATAOIIEr0 3aKOHO1aTEIbHOTO TEKCTA.

UYro kacaercsa mepuoja pedopm, TO OCMaHCKas 3aKOHOJAATENbHAs JESATEIbHOCTh MMEIa
TEHACHIMIO K 3alMMCTBOBAaHUIO EBPOIEHCKUX 3aKOHOB B OTBET Ha BHEIUIHEE JaBJICHHUE,
oka3biBaeMoe Ha OCMaHCKyI uMIepHio. PesympTaToM 3TOro mporecca cTajgo 3aiMCTBOBaHUE
HEKOTOPBIX MOJ0KEeHUH 13 3akoHOB Dpannuu, bensruu, ['epmanun, [Iseinapuu, Hunepnanmos
u [lopryranuu, koTopsle ObUTM BOIUIOIIEHH! B YTOJIOBHOM Kojekce OcmaHckoi umnepun 1840
roja.

HebGonpmiolt 53KCKypc B HCTOpPHUIO IO3BOJISIET paccMaTpuBaTh CaMOE€ ONAacHoe

MPECTYIUIEHUE MPOTUB JUYHOCTH — YOWUHCTBO B COOTBETCTBUU C HUCIAMCKUM IPaBOM — B
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0COOEHHOCTH, €CJIH YYECTh, YTO UCIAMCKasl PEJUT U SBISETCSI OCHOBHBIM HCTOUHUKOM HE TOJIBKO
IIO3UTHUBHBIX 3aKOHOB ['ocynapcTsa IlanecTrnsl, HO ¥ peaTeYel IEPBOTO NAIECTUHCKOTO 3aKOHA
0 mpaBax yenoBeka. Kak v B njoucinaMckuid nepuos, B Hamu JHU [lanectuHa ocraercs Mectom
YeJIOBEKOYOUIHCTB, UTO MOBBIIIAECT LIEHHOCTh MOJ00HBIX 3aKOHOAATEIbHBIX aKTOB, IPUHUMAEMBIX
BHYTPH CTPaHBI.

B MycynbpMaHCKOM yroJoBHOM IIpaB€ B 3aBHUCHUMOCTH OT IPHUPOJAbI HaKa3aHUU,
IIPEyCMOTPEHHBIX 3a COBEPILLIEHHOE MPECTYIUIEHUE, PA3IMYAIOTCS TPU BHUJA NPABOHAPYILIECHUI:
xana (apab. «orpaHHYeHHE»), WIM Xyayn (MH. 4. OT cjloBa Xaan), Kucac (apab. «Bo3jasHUE
PaBHBIM») U Ta‘3up (apad. «yaep KaHUe»), pa3IHYaAIINECs MKy cO00M 0COOBIM XapaKTepoM
Ka)KJ0ro BUJIa HAKa3aHUS.

Bo eémopom napazpaghe «Dopmuposanue y20106H011 0meemcmeeHHOCHU 30 YOUTICINEO
6 nepuoo oeiicmeusn opumanckozo manoama e Ilanecmune (c 1917 no 1967 22.)» onuceiBaercs,
YTO B Mepuo AeicTBUs OpuTanckoro Manmaarta (1917-1948 rr.), Bce 3aKOHBI, TPUMEHSBIIHUECS B
OCMAaHCKHH TepuoJi, BKiIroyas OcMaHCKHN yroJioBHbIH kojeke 1840 roma, ObUIM OTMEHEHBI B
CBSI3U C TMPOUCXOJAIIMMU B PETHMOHE MOJUTUYECKHUMH COOBITHSIMU M 3aMEHEHBI YTOJIOBHBIM
3akoHOM Ne 74 ot 1936 roaa (manee - YrosnoBusiii kogekc Ianectunst 1936 r.), KOTOPHI 10 cux
nop mpuMeHseTcs B cekrope ['aza.

B mepuon ¢ 1948 mo 1967 rr. paiion 3amagHoro Oepera p. Mopman ympamisuics
WNopnanueii, koTopas mpuHsIa HOBBIM YTOJI0BHBIN 3aK0H Ne 16 ot 1960 rozga (nanee - YToa0BHBIM
koaexc Mopaanuu 1960 r.), KOTOPHIA MpoA0IKaeT JeHCTBOBATH IO HACTOSIIIEE BPeMsl, B TO BpeMs
KaK paiioH cextopa ['aza ympasisuica Eruntom, KOTOpeI HE OTMEHWII JEHUCTBHE YTOJIOBHOIO
kojiekca 1936 rona, paspadotanusiii BennkoOopuranuei.

Cratesimu  214-227 VYronoBaoro kojekca Ilamectmbl 1936 roma mpemycMOTpeHa
OTBETCTBEHHOCTH 32 yOUICTBO. [laHHBIE HOPMBI HE COJIEPKAT YETKOTO OMpe/IeIeHNs yOuiicTBa, a
CKOpee MpeyCMaTPUBAIOT BUIbI YOUNCTBA U CIIEIIHANIbHBIE MTOJI0KEHHUS, CBSI3aHHBIX C HUM. 3aKOH
IpelycMaTpuBaeT TpU BUJa yOUNCTBA: YMBIIIJIEHHOE YOUICTBO, MPEIyMBILUIEHHOE YOUNHCTBO U
MPUYNHEHUE CMEPTH 110 HEOCTOPOKHOCTH.

B mpemvem napazpagpe «Omeemcmeennocms 3a youiicmeo 6 nepuoo u3paunbcko-
nanecmunckozo Kougauxkma (¢ 1967 2. - no nacmosawee epemsm)» CPOKyCHUPOBAH Ha
JIBYXITallHOM TI€pUOJIe Pa3BUTHUsI 3aKOHOJaTenbcTBa [lamecTuHBl BO BpeMsl U3pamIbCKOU
OKKYTIAIIHH:

a) Ilepuox wuspamnbckod okkymauuu 1967-1994 rr. Ha 3akoHomaTenbHOM YpOBHE
M3panuiibCKasi aIMMHUCTPALUsI HAMEPEHHO 3aMEHMJIA WIIM OTMEHUJIA 3aKOHBI, IEHCTBYIOLINE KaK
Ha 3ananHoM Oepery, Tak U B Cekrope ['a3a myreM U31aHNs COTHU BOEHHBIX ITPUKA30B, BHOCSIINX

IIONPABKH B paHee IEHCTBOBABIIIEE 3AKOHOAATEILCTBO.
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BaxxHO OTMETHTB, 4TO B ATOT MEPUOJI BO3POCIIO KOJUYECTBO YOUICTB, HO B [lanectuHe He
OBLJIO HU BOOPYXKEHHBIX CHJI, HU MPABOOXPAHUTENBHBIX CIYXO NI MX paccleOBaHHS, U TEM
OoJiee MpUMEHEHUs HaKa3aHUs B OTHOIICHUH BUHOBHBIX B MPECTYIUICHUSIX JIHII.

0) [lepuon ycranosieHus [lanecTuHckol HaMOHANBHOW anMuHKUCTpanuu (¢ 1994 r. — o
HacTtosmee Bpems). [Iporecc popmupoBanus 3akoHogaTeNnbCTBa B [lanecTHHCKOM HAaIMOHAIBLHON
aJMUHUCTpAllMU TPOIIENI B JIBa dTalma U OCIOXKHSUIICS PSAIOM MPENSTCTBUM, 3aTPYTHSBIIUX
3aKOHO/IATENIbHBIN TPOLIECC B TOT Mepuoj. Peub uMaeT o CoriameHusx, 3aKII0YEHHBIX MEXIY
NaJECTUHIAMU U U3PAWIbTIHAMU, OTPAaHUYMBAIOIINX IOPUCAUKINIO 3aKOHOJATEeNIbHOM BIACTH U
MaJIECTUHCKOr O cyBepeHuTeTa Ha 3anaanoM oepery u B Cekrope ['a3a, OHU OCIIOKHUIIN CUTYAIUIO
B OTHOIICHUH PeaTH3aIlui U COOTIOACHHS 3aKOHOB HA MAJICCTHHCKOW TEPPUTOPHUHU, B YACTHOCTH,
IUIst ee xuTenei. UTo kacaercs yrojJoBHOTO 3aKOHOAATENIbCTBA, MPUMEHSBIIETOCS B TO BpEMS B
[Tanectune, To YronoBuslii koaekc Mopaanuu 1960 roga Ha 3amagHom Oepery U YTolOBHBIN
konekc Ilanectunbl 1936 roma ¢ mompaBkaMM, BHECEHHBIMU ETMIIETCKOM aJIMHHUCTpalUEH,
MPOJIOJDKANIM  JICHCTBOBATh, IOATOMY OBLJIO BHECEHO NPEAJIOKEHHE O CO3JaHUU HOBOTO
VYT0I0BHOTO KOJIeKCa, KOTOPBIH ObLT pazpaboran 3akoHomaTebHBIM coBeToM [lanectunst B 2003
roJly, OJIHaKO BO3HUKILIUE TPYIHOCTH MIPUBEIH K IPUOCTAHOBKE PAOOTHI HAJl JAHHBIM MPOCKTOM.

[Ipoektr YronoBuoro koaekca Ilamectunsr 2003 roma Obul copMHpPOBAaH C Y4ETOM
3¢ ()EKTUBHBIX HOPMOTBOPUYECKHX W MPABONPUMEHHUTENIBHBIX MPAKTUK apaOCKUX M 3araJIHbIX
ctpad. CocTaBuUTenu NpoeKkTa ObUIM 03a00Y€HBbl YCHJIEHUEM YTrOJIOBHO-IIPABOBOW OXpaHbI
JUYHOCTH, B YaCTHOCTH, XU3HU YEJIOBEKa B CBSI3M C IpeoOiafaromield BOCHHO-TIOIUTHYECKOM
cutyanueil B [lanecTuHe M KynbTYpHOTO Hacleaus, B CHIIy KOTOPOTO COXPAHSAETCS MPaKTHKa
CMATYCHHUS] HAKa3aHWS JUIsl MY)XUYWH, BHHOBHBIX B YOMHCTBax B 3alllUTy YECTH, TaK Kak
HMCTOPUYECKH Ha JKEHIIMHAX JIEKHUT COLMAIBHO OXKHJAEMOE TIOBEJICHHE, BBITEKAIOIIEE W3
naTpuapxajibHbIX Tpaguuuid W HOpM. HapylieHue >XEHIIMHAaMH HTHUX COLMAIBHBIX HOPM
CUMTAETCS MOCATATEIbCTBOM HAa YECTh MYKUMHBI U CEMbU, @ HACWIIME B OTHOUIEHUU >KEHILIUH
Y3aKOHEHO KaK JUCIUTUIMHAPHAS Mepa JJIsl COXpaHEHUs UM BOCCTAHOBJICHHSI CEMEIHOM YeCTH.

Ha ocHoBe ananmm3a yrojoBHOTO 3aKOHOJATEIHCTBA JEHCTBOBABIIETO HAa TEPPUTOPHUIX
[TanectuHbl B pa3HOe BpeMsi OBUIO YCTaHOBIEHO, YTO HMMEET MECTO OBITh HCTOpUYECKas
MPEEMCTBEHHOCTh TPEX IEPUOJIOB, PETYIUPYIOIIUX OTBETCTBEHHOCTh 3a YOWINCTBO: TMEPHOJ
nerctBus 3akoHOB OcmaHckoi mmmepun ¢ 1516 mo 1917 rr.; mepuon aecTBusi OPUTAHCKOTO
manjata B [lanectune ¢ 1917 o 1967 rr., nepnoa n3panibCKO-NATECTHHCKOTO KOHGIHKTa ¢ 1967
r. - 1o HacTosmee BpeMsa. Kaxaplii mnepuon xapakTepusyeTcss pedopMoil YroJOBHOTO
3aKOHOJATENFCTBA W KOPPEKTHPOBKOH TMOIXOJOB K OMNPEICNICHHI0 TMPU3HAKOB YOWIICTBA B

3aBUCUMOCTH OT INOJUTHUYCCKUX, UACOJIOTHYCCKNUX, HAIWUOHAJIIBHBIX U ITPABOBBIX IMPEAIIOCHUIOK.
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B uemeepmom napazpaghe «llonamue u 6uowvl youiicmea 6 0eiicmeyouiem y20108HOM
3akonooamenscmee Ilanecmunvly paccmaTpuBaetcs AehUHUIMS yOWIICTBa M €ro BUIBI B
COOTBETCTBUU C YTOJIOBHBIM 3aKOHOJIaTENIbCTBOM llasiecTUHBI U €€ KpUMUHOT€HHOM CUTYallUH.

B wuOpmaHCKOM UM NAJIECTUHCKOM 3aKOHOJATENIBCTBE HE CONEPIKUTCA ONPEIECIICHHUS
IPOCTOTO YMBIIUIEHHOTO YOMICTBA WM IpeJIHAMEpEeHHOro YOMicTBa, IOCKOJIbKY 00a
OTPaHUYMBAIOTCS JIMIIb YKa3aHUEM ero BUAOB. B cyneOHo npakTike yOUNHCTBO MOHUMAETCS KaK
«TpeiHaMEpEHHas U HE3aKOHHAsl yTpaTa YeJI0BEKOM Iy O] AEUCTBUEM JPYTrOro YeJI0BEKa.

IIpectynienue B Buae yOuicTBa B MOPJAHCKOM 3aKOHOAATENIbCTBE AEIUTCSA Ha TP BUJIA!
IPOCTOE YMBIIIJIEHHOE YOMICTBO, MpPEIyMBIIUIEHHOE YOMICTBO M NPUYMHEHHE CMEPTH IO
HEOCTOpOKHOCTH. Kaxknplii Buja yOuiicTBa pasnuuyaeTcss B 3aBUCUMOCTH OT HaMepeHus
IPECTYIIHUKA M CPEACTB COBEpLIECHUS YOMNCTBA, M KaXIbli W3 3THUX BUJOB HMMEET CBOIO
COOCTBEHHYIO ITPABOBYIO PErJIaMEHTAIMIO U CAaHKIIHIO.

BBuny pasHooOpa3usi 3akOHOJATEIbHBIX JeUHULUN 1es1ecoo00pa3sHO 3aKpenuTh B
VYronoBHoM kojekce [lamecTHHBI MOHATHE MPOCTOTO YMBIIUIEHHOTO YOUNCTBA B CIEAYIOIIEH
penakuuu: «YOUIUCTBO - 3TO MPOTHUBONPABHOE, YMBIIUIEHHOE INPUYUMHEHUE CMEPTH APYromMy
4eJIOBEKY, KOTJjJa OHO HE HAIIPABJIEHO OJHOBPEMEHHO Ha MHOE OXPAHAEMOE YIOJIOBHBIM 3aKOHOM
OOIIECTBEHHOE OTHOIIEHUE», YTO IO3BOJIMT HUCKIIIOYUTHh W3 MOHATHS YyOUHCTBA NpUYMHEHUE
CMEPTHU APYTrOMY JHILY IO HEOCTOPOKHOCTH.

B noxTpuHEe M 3aKOHOAATENbCTBE apaOCKUX CTpPaH MPUMEHHUTEIBHO K YMBIIIIEHHBIM
yOuiicTBaM 4acTO HCHOJIb3YeTCs] TEPMUH <«IIpeJHaMEpPeHHOCTb». OJHAaKO ero cojepXaHue B
pasIMYHbIX CTpaHax BapbHpyercs. Tak, yrojgoBHble kojekchl Mopmanuu (ctarbs 63) u Erunra
(cratbs 45), onuparoTcs Ha (HaKTOp BPEMEHU: «IIPEAHAMEPEHHOCTh — 3TO C(HOPMUPOBABIIHIICS
3aMbICEJI COBEPIIUTH PECTyIIEeHUE 0€3 THeBa U AYIIEBHOTO BOJIHEHMS /10 €r0 OCYILIECTBICHUS.
VYronosueiii konexkc Kyselita coxepxutr B crathe 41 Oosee o0miee onpezeneHHe:
«IIpEeAHAMEPEHHOCTh — 3TO IUIAHUPOBAHUE JCHCTBUSI 10 €r0 COBEPLICHUS B IIEPUOJ BPEMEHH,
JIOCTATOYHBIM UCTIOJTHUTENIO JIJIsl CHOKOMHOTO 00/ TyMbIBaHUs». HEKOTOphIE yroloBHbIE KOJEKCHI
BOOOIIE HE [al0T OMNpEIeNICHUs «IPEeJHAMEPEHHOCTH», HO B CyAeOHON NpaKTHKE Yalle
UCTIOJIb3YeTCsl ICUXOJIOTHUECKUH (pakTop HexXellu BpeMeHHOM. J[aHHbIi 1101X0/] BUJUTCS BEPHBIM
U BAXHBIM JUId IIOHMMAaHUS <«IIPEIHAMEPEHHOCTH» B IPAaBONPUMEHUTEIBHON IPaKTUKE
[TanecTuHsl.

Bropas  rinaBa  «YroJioBHO-IpaBoBasi  XapakTepUCTHKA  yOuiicTBa MO
3akoHoAaTeabcTBY IlanecTHHBD) cocTOUT U3 Tpex maparpados.

B nepséom napazpagpe «Mamepuanvhotit (00veKmugHwlil) 31eMeHm Youlicmear

MOMYEPKHUBACTCSI, YTO JI00O€ MPECTYIUIeHHE, BKJIIOYas YOWIICTBO, JOJDKHO OTBEYaThb TPEM
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YCIOBHSAM, IIOCKOJIBKY OHO CYMTaeTcs JACSHHUEM, HaKa3yeMbIM [0 3aKOHY. OTH YCJIOBHUSA
3aKJII0YAI0TCA B CIIEAYIOLIEM:

a) (u3Mueckass akKTUBHOCTH (JEHCTBHE). DTO MOBEAECHUE WM arpeccus, coBepliacMmast
OJIHUM Y€JIOBEKOM IIPU CTOJIKHOBEHHUH C APYI'MM, YTO MOXKET IPUBECTU K CMEPTH OJHOI'O U3 HHUX.
HecmoTps Ha TO, 4TO YOMICTBO MPOUCXOAUT B pe3yJIbTaTe KaKoro-inoo Gpu3n4eckoro AenHcTBus,
OHO TaK)K€ MOXKET MPOUCXOJUTH B hopme Oe31eiiCTBUSI.

B ywmblnmeHHoM yOuiicTBe MaTepHalIbHBIA 3JIEMEHT — 3TO JeicTBHE (IOBEACHUE WU
arpeccusi), COBEpILIEHHOE OJHUM JIMIIOM NPOTUB JPYrOro 4ejoBeKa, KOTOpPOe INPUBOAUT K €ro
ruenu. Ho HeT HMuero, yto Moryio Obl MOMEIIaTh BUHOBHOMY COBEPLIUTH «OTPHULIATEIILHOE
neiictBuey, 6iarogapsi KOTopoMy OyeT JOCTHTHYT KeJlaeMbli pe3ysIbTaT, TO €CTh MOTePs KU3HH.

3akoHonarenscTBO Mopaanuu npegycmaTpuBaeT B cTaTbe 326 Haka3zaHUE, COIJIACHO
KOTOPOMY TOT, KTO YMBIIIUIEHHO YOUBAeT 4YeloBeKa, MOJJICKUT HAKa3aHUIO B BUJIE KaTOPXKHBIX
paboT Ha CpOK 110 ABAJIIATH JeT. B craThe TeKcTa HeT yKa3aHus Ha CPEJCTBO WIM METO]l yOUCTBa.
CpencTBoM yOWiicTBA MOXXET OBITH SOBHTOE BEIIECTBO, ra3000pa3HOE BEIIECTBO, OCTPHIN
MHCTPYMEHT WJIM OTHECTPENIbHOE OpY)XKHME U T. 1. B 3TUX M MOJOOHBIX CUTyalusiX BUHOBHBIN
HOJUIEKHUT OTBETCTBEHHOCTH 32 YOMICTBO B Pe3yJIbTaTe COBEPLICHHBIX UM JCSIHUM.

0) cMepTh JKEPTBBHI SBIACTCS OJHUM W3 MaTEPHAIBHBIX (OOBEKTHBHBIX) JJICMEHTOB
MPECTYIUIEHUs] YOUICTBA U ABIISETCS CIEACTBUEM JESHUS, COBEPILIEHHOTO MTPECTYITHUKOM, U €CIIN
3TOT pe3ysbTaT HE JOCTUTHYT, TOrJa OTCYTCTBYET YMBILIUIEHHOE YOUNCTBO, MO3TOMY,
IIPECTYITHUKY HEJOCTATOUYHO COBEPLINUTH IPECTYNHOE AESIHHUE, OHO JOJKEH IPUBECTU K CMEPTHU
KEPTBBI.

B) IPUYMHHO-CJIEICTBEHHAs CBSA3b SBJSIETCS TPETHUM DJIEMEHTOM MaTepUaIbHOTO
(OOBEKTHBHOTO) 3JIEMEHTa, W OHA CBS3bIBA€T JBE€ YacTH MaTepHaIbHOr0 (0OBEKTUBHOIO)
3JIEMEHTA MPECTYIIEHHs], TO €CTh MaTEPUAIbHYIO UM IPECTYIHYIO AEATEIbHOCTD U IPECTYMHBIN
pe3yibTaT, MOCKOJBbKY 3TO HEOOXOAMMO [UIS COBEPLICHHMS NPECTYIUICHHS, a TaKKe YTOOBI
JI0Ka3aTh, YTO TO WJIM MHOE JIETHUE CTAJIO MPUYMHON BO3ZHUKHOBEHUS MIPECTYIHOTO Pe3yJIbTaTa.

Ecnu Takas cBsA3b CyllIecTBYeT, TO BHHOBHBI HECET OTBETCTBEHHOCTh 3a TSIKKOE
OpecTyIUIeHHe B BHJE YOMHCTBA MIM 3a MOKyLIeHMe Ha yOuiictBo. Ho ecnu mpuumHHO-
CJIEZICTBEHHAs! CBSA3b OTCYTCTBYET, TO HENb3s NMPHBJIEYb K OTBETCTBEHHOCTH 3a YOUHCTBO MIIU
MOKYIIEHUE, U COJIEIHHOE MOKET OBbITh KBAIM(UIIMPOBAHO KaK MPUYMHEHNHU Bpeia 3/I0POBBIO.

Cyn 00s3aH 4eTKo yKa3aTh HAIUYUE IPUYUHHO-CIIEACTBEHHOMN CBSI3U MEXy JeHCTBHEM U
pe3yabTaTOM, B IPOTUBHOM CIIydae €ro petieHne He Oy1eT J0CTaTOYHO apryMEHTHPOBaHHbIM, YTO
MOBJIEUET 32 cO0O0I ero OTMEHy.

Bonpoc o BBIABIEHMHM HPUYMHHO-CIEICTBEHHOH CBSI3M B JOKTPHUHE ObUI M OCTaeTcs

Haubosee mpoTuBOpeyuBbIM. CyIIECTBYET HECKOJIbKO TEOpPUH MPUUYMHHOW CBS3H, HA KOTOPbHIE
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aKLIEHTUPYIOT BHUMaHHE apaOCKHUe Y4YeHble, CpeAd HHX: TE€OpUs SKBUBAICHTHOCTH INPUYMH,
TEOpHsl HENOCPEACTBEHHOM IPUYMHHOM CBS3M M TEOPUS IMOAXOIALIEH INPUYUHHOM CBS3H.
[TpoBeneHHBIN aHATM3 MO3BOJIUI OMPEACTUTH, YTO Hanboyiee MPUMEHIUMON TEOpUEH B CTpaHax
bmxuero Bocroka siBiisieTcst Teopust SkBUBaIeHTHBIX npuunH (cT. 204 YK Jluana, cT. 29 YK
Upaka). [IpencraBisercss BaKHBIM OTPa3UTh TEOPUI0 SKBUBAJICHTHBIX MPUYMH B YTOJIOBHOM
3aKoHOJaTenbcTBe [lamecTuHbl, MOTOMY KaKk HHU B MaJECTMHCKOM, HHM B HOPAAHCKOM
3aKOHOJATEIbCTBE HU OJHA U3 MHOTOUYMCIIEHHBIX TEOPUN HE OTPa’K€Ha M BOINPOC O MPUYMHHO-
CJIEICTBEHHOM CBSI3M OCTAaBJIEH HAa YCMOTpPEHHE CyJa B COOTBETCTBHHM C OOCTOSTEILCTBAMHU
Ka)KJIOTO pacCMaTpUBAEMOro Jena.

Bo emopom napacpagpe «Mopanvuslit (CyOveKmueHbwlil) jeMeHm  youiucmear
paccmaTpuBaeTCsi HaMEpeHHe, KaK OCHOBHOM JJIEMEHT YOWHCTBa, YTO OTJIMYAET €ro ofT
MPUYMHEHUS CMEPTU MO HEOCTOPOXNKHOCTHU. JlJI Hajdu4uus MPECTYIMHOTO yMBICIAa HEOOXOAMMO
HCXOJIUTh OT BOJIM MPECTYIMHUKA MIPU OCYLIECTBICHUU IMPECTYIHON AESITENbHOCTH, MPECTYIHUK
JIOJDKEH 3HaTh, YTO OH OCYIIECTBISET JEATENbHOCTh, KOTOpas MOXKET NPUBECTU K CMEPTU
yesioBeka. OH TaKKe J10JIKEH 3HaTh, UTO HAIPABJISET CBOIO IPECTYIHYIO AESITEIbHOCTD Ha )KMUBOTO
yesoBeka. HakoHel, MpecTynHUK JOJIKEH 0’KHMIAaTh HACTYIUIEHUS CMEPTH B PE3YJIbTaTE CBOETO
NEeNUCTBUSL.

YOuiicTBO MPOUCXOUT TOJIBKO B CIydae, €CIH JKEepPTBa SIBJISIETCS KUBBIM UeI0BEKOM. UTo
KacaeTcsi yOuiicTBa XMBOTHOTO, TO 3TO HE CUUTAaeTcs YOUNHCTBOM, W KBaTU(PUIUPYETCS Kak
NPECTYIUIEHUE IPOTUB COOCTBEHHOCTH, I/I€ MOTEPIIEBIIMM IPU3HAETCS Bila/iesel] )KUBOTHOTO.

CrnenoBarenbHO, yOUHCTBO 4eI0BEKa )KUBOTHBIM CUUTAETCSl YOMICTBOM TOJIBKO B CIIy4ae,
€CJIM YeJIOBEK MCIO0JIb3YeT )KMBOTHOE KaK MHCTPYMEHT JUIsl YOUICTBa Ipyroro yesioBeka. 3amura
3aKOHOM YE€JIOBEYECKOH JKM3HM HAUYMHAETCS C POXKICHUS M 3aKaHuMBaeTcs cmeprhio. OHa
OCHOBaHa Ha TOM, 4TO IJIOJ B yTpoO€e MaTepH He CUUTAETCS )KUBBIM YEJIIOBEKOM, IPUTOAHBIM IS
COBEpUICHMsI MPECTyNIeHUs. XOTs KU3Hb U HAUMHAET 3apOKIAaThCsl, OHA OTIMYAETCA OT TOU
’KU3HHU, KOTOPYIO 3aKOHOJATENh paccCMaTpUBaeT Mo jaenaaM 00 yOuicTBaX, MOCKOIbKY CUUTAETCS
MOTEHLIMAJIbHONW, B TO BpeMsl KakK IOPUAMYECKHE TEKCThl 3alIUINAIOT (PAKTUUYECKYIO KHU3Hb
4eJI0BEKA.

B pe3ynbTare ropuandeckas HEHHOCTb 3TUX ABYX JTAalOB )KM3HHU U CTENIEHb UX 3HAYECHHUS
JUTSL 3alUTHl OT YrOJIOBHOTO TpecieloBaHusl pa3iandaercs. YOMIICTBO IJIoja B yTpoOe maTepu
cuMTaeTcs He YOUICTBOM, a MpuoOpeTaeT APYyroi BUI MPECTYIUIEHUS - KpUMUHAIIBHBIA a00PT.

IIpectynHOE HaMEpEHNE — 3TO BHYTPEHHEE COCTOSIHUE, KOTOPOE IPECTYIHUK Pa3BUBAET U
IUIAaHUPYET BHYTPH ce0s, M €ro Helb3sl y3HaTb, KpOME KaK [0 BHEIIHUM IPOSBICHHSM,
yKa3bIBAIOLIUM Ha 3T0. HaMepeHue cuntaeTcsi OCHOBHBIM 3JIEMEHTOM YMBIIIJIEHHOTO YOUiiCTBa,

YTO OTJIMYAET €r0 OT MPUYUHEHUS CMEPTH MO HEOCTOPOKHOCTU. B cTaThe 63 YroaoBHOIr0 KoJIeKkca
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Hopnanuu ymbIcel onpeenseTcs Kak *KeJlaHue JTUIa COBEPIIUTh IPECTYIUICHHE, CIIeI0BATENbHO,
IIPECTYITHOE HAMEPEHHUE COCTOUT B TOM, UTOOBI HAIIPABUTHh BUHOBHBIM CBOIO BOJIIO K IIPECTYITHOMY
pe3yJbTaTy, HaKa3aHHUe 32 KOTOPOE ONpeAeNsieTcsl 3aKOHOM. be3 3Toro HaMmepeHust 1esHuEe MOXKET
OBITh KBaTU(UIIUPOBAHO KaK JAPYroi BUJ MPECTYIUICHHS, HAlpUMep, MPUYMHEHHE CMEpPTH IO
HEOCTOPOKHOCTH.

[IpecTynHblii yMBICET CONEPKUT JIBA SJIEMEHTA, & UMEHHO: 3HaHHE U Bouid. UTo Kacaercs
3HaHMS, MPECTYNHUK JOJDKEH 3HaThb BCE 4YaCTU MAaTEPUAJIbHOTO 3JIEMEHTA, COCTaBISAIOLINE
npectymiieHue youiicra. Takxke NpecTyMHUK JOHKEH UMETh BOJIIO K ICHCTBUIO, COCTABIISIOLIYIO
MaTepuaibHbIl (OOBEKTUBHBIN) AJIEMEHT U BOJIIO K JJOCTUKEHHIO Pe3yibTaTa.

B yromoBHBIX KoOIEKcax psijia apaOCKUX CTpaH, OCHOBAHHBIX Ha (paHIy3CKOM IIpaBe,
JAIOTCS OTIPENEICHUs] KaK YMBIIUICHHOH, TaK U HEOCTOPOKHOW ()OPMBI BHHBI, OJHAKO, KaK
yIajgoch YCTaHOBHUTbH, cienys B (apBaTepe (QpaHIly3CKOMl KOHIENIMM BHHBI, B paboTax
MAJECTUHCKUX aBTOPOB, B OCHOBHOM, PaccMaTpUBAETCS YMBICET, a HEOCTOPOKHOCTh YacTo
UTHOPHUPYETCS, UTO BJICUET psAJ NpodiieM npu KBaaupukauuy youncTaa.

B mpemvem napacpaghe «llpuuunenue cmepmu  nO  HEOCMOPOIHCHOCHUY
paccMaTpuBaeTcs Kak JeHCTBHE, Tak M Oe3[eiicTBHe, BIEKyllee 3a CO0O0N HaCTyIUIeHHE
HETaTHUBHBIX MOCIIEJCTBUI KBATH(PHUIIMPYEMbIX KaK IPUUYMHEHHE CMEPTH 10 HEOCTOPOKHOCTH.

3axononarenscTBO Ilanectunsl 1 Mopaanuu npegycMaTpuBaeT cleAyOLUe OCHOBAHUS
MPUYMHEHUS] CMEPTHU IO HEOCTOPOKHOCTH.

1. IlpectynHast HeOpeXHOCTh. HacTo cMepTh IO HEOCTOPOKHOCTU HACTYMAET MO MPUYHHE
MPECTYMHOIO MOBEAEHUS YEJIOBEKA, a UMEHHO M3-3a 0TKa3a UM BO3AEPKaHUS UM OT BBIIIOJHEHUS
OTpeNeNEHHBIX NeHCTBUN. SIpKUM MpUMEpOM SIBIIIETCS Clydaid, KOTJa 4YeJOBEK IMpeHeOperaeT
MepaMy 0€3011aCHOCTH Ha ONTaCHOM IIPOU3BOJICTBE, B PE3YJIbTAaTE YEr0 HACTYIal0T HEMOIIpaBUMbIe
MOCNEACTBHS, HO €cau Obl OH BBIMOJIHMJ BCE, UTO Ha HEro BO3JaraeTcsl MpaBUIaMH, TO
HETaTHUBHBIX MOCIEICTBUI MOKHO OBLIO OBl M30€KAaTh.

2. OrcyTcTBHE HEOOXOAUMON MPEAOCTOPOKHOCTH. DTO TOT CIIydaid, KOrja MPUIMHEHUE
CMEPTHU MO HEOCTOPOXKHOCTU SIBISETCS PE3yNbTaTOM IMO3UTUBHOIO MOBEIEHUS 4YEJIOBEKa, HO
XapakTepusyercss 0e3pacCyJCTBOM [0 OTHOUIEHHIO K TOHMMAHHUIO TOCJIEACTBUH TaKoro
MOBEJICHUS UJIH 5K€ OTCYTCTBUEM MPEABUACHUS ITUX MOCIIEICTBHIA.

3. IIpectynHoO€ JerKOMBICIUE. JIETKOMBICIIHE — 3TO BBIITOJHEHUE OMACHOM IS TEIbHOCTH
0e3 JOKHOM OCMOTPUTEIBHOCTH, HEe oOpallas BHUMAaHHS Ha BO3MOXHOCTb HACTYIJICHUS
OMacHbIX nocnaeAcTBuil. IIpecTynHuK 37€Ch HE 3HAET O MOCIEACTBUX, IO3TOMY OH HE 3HAET WU
3a0My’KJaeTCs OTHOCUTEIBHO Pe3ysbTaTa MM OOCTOSTENBCTB MPOU30LIEIIEro, U €ro ommokKa
COCTOUT B TOM, YTO OH HE IM03a00TWJICS O TOJYYCHHH HEOO0XOIuMON HHGOpMAIMH, YTOOBI

n30exarTh ONaCHOCTH, KOTOPYIO OH MPUYMHUI CBOUM JIEHCTBUEM.
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4. HecoOmroieHne TOCTAHOBIICHUM, PEIICHU, 3aKOHOB M TPABWIJI. JTO O3HAYAET, YTO
NIOBEJICHUE TPABOHAPYIIUTENS HE COOTBETCTBYET OO0s3aTENbHBIM IpPaBHJaM, YCTAaHOBJICHHBIM
KOMITETEHTHBIMH OpTaHaMH.

[TanecTHHCKOMY 3aKOHOJATENIO BaXXHO pa3paboTaTh KOHKPETHBIE U YETKHE DJIEMEHTHI
MPECTYIUICHUS, MO3BOJISIONINE PA3TPAaHUYUTh MPOCTOE YOMICTBO OT NMPUUYMHEHUS] CMEPTU IO
HEOCTOPOXKHOCTH, BO3JEP)KUBATHCS OT PACIUIBIBYATHIX 00OOIIEHUH, BHI3BIBAIOIIUX MTyTAaHUILY U
HENIOHMMaHUE B IPaBOIPUMEHMUTEIbHOW IpaKTUKE. B 4acTHOCTH, 3a OCHOBY MOXHO B3SThb
dbopmyIupoBKYy, 3akperieHHyto B ctathe 191 YK Jluana unu cratbe 190 YK Cupun, kotopsie
npenycMaTrpuBaioT, uto «lIpuunHeHne cMepTd MO0 HEOCTOPOKHOCTU UMEET MECTO OBITh €Cld
UCIIOJIHUTEJIb HE 0’KUJIAJI PE3YJIbTaTa CBOETO IEIHUSI, HO OH MOT U (WJIM) 10JIKEH ObLI PEABUIETH
1 n30eXKaTh eroy.

Tperbss raaBa «OO0CTOATENLCTBA, OTATYAWIINE M CMArYaIiMe HAKa3aHUe 3a
youiicrBo B IlasecTune» cocTouT U3 AByX naparpagos.

B nepeéom napazpagpe «Qbcmoamenvcmea, omsazuaroujue O0meemcCmMeEeHHOCMb 3a
Youiicmeoy oTATUYAIONIAE OOCTOSTENBLCTBA ONPEACTCHBI KaK CIIydau, B KOTOPBIX CYAbS TOJDKEH
WIM MOKET Ha3HAYUTh HaKa3aHue Oojiee CTPOroro BUa, YeM TO, KOTOPOE OMPEEIIEHO 3aKOHOM
3a MpecTyIUIEHHE, T.e. MPEBBIIIAeT MaKCHUMAJbHBIM Mpeaes, YCTAHOBICHHBIM 3aKOHOM MJist
HaKa3aHus 3a yOUNCTBO.

[Ipoctoe yOuiicTBO, B COOTBETCTBUM cTaTheil 326 VYromoBHOro kojekca HMopmanum
HaKa3bIBAETCS KATOPKHBIMHU pabOTaMH CPOKOM Ha ABaaIaTh jieT. OHAKO B ClTy4yasiX, €CIM UMEIOT
MECTO OBITh OTATYAIOIINE OOCTOSATENBCTBA, TO HAKa3aHUE MOXKET OBITh YXKECTOUEHO.

Otsryatonye o0CTOSITENbCTBA IPEAYCMOTPEHBI B cTaThsAX 327 1 328 YT0o10BHOrO KOJIeKca
Hopnanuu. Tak, yMbllseHHOEe YOMICTBO HaKa3bIBAETCS MOKU3HEHHBIM JIMIIIEHUEM CBOOOJIBI C
KaTOP)KHBIMM paboTaMM, €CIM OHO COBEpIIAaeTCs B BHUAE: MOATOTOBKH, pealu3alud WIN
coJieicTBUsl MOOEry MpPeCTYMHUKOB MM COYYaCTHHKOB. DTO IMEPBBIM BHJ, XapaKTEePU3YIOIIUHA
IPOCTOE YOMICTBO B COYETAHHWU C OTATYAIOIIMM OOCTOSATEIHCTBOM, BIIE€UET IMOKHU3HEHHOE
JINIIEHUE CBOOOIEI.

Bropoii Bux mnpenctaBiser coOoi  yOMHCTBO, COBEpIIEHHOE IPU  OTATYAIOLINX
00CTOATENILCTBAX, BIEKYIIMX Ha3HAu€HHE HaKa3zaHWs B BHJIE CMEPTHOH ka3HH. CMepTHas Ka3Hb
Ha3Ha4yaeTcs 3a yOWHCTBO: 1) eclii OHO COBEpIIEHO NPEAYMBINUIEHHO | CYHATACTCS
NpeyMBIIUICHHBIM YOUICTBOM; 2) €CITM MPECTYMHHUK COBEPINACT MOJATOTOBKY K YTrOJOBHOMY
IPECTYIUIEHUIO, COICHCTBYET WM BBIMOJIHSAET €ro, UM CHOCOOCTBYET MOOEry MmojacTpeKarenei,
NPECTYMHUKOB HJIM YyYaCTHUKOB 3TOTO MPECTYIICHUS, UM IPE0TBPAIIaeT UX HaKa3aHue, 3) eciu

yOUHCTBO COBEPIIEHHO MPOTUB OJHOTO U3 KPOBHBIX POJACTBEHHHUKOB.
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BBuay cepbe3nocT U yBennueHHs KonudecTBa youiicT B [lanectune, coBepimaeMpIx Mo
MOJIMTUYECKUM, UJIEOJOTUYECKUM, PACOBBIM MOTHBAM, a TAaKXe 10 MOTHBY HAallMOHAJIBHON WU
PEUTHO3HONW HEHABUCTH MPEACTABISETCA 1EIeCO00pa3HbIM B YTOJIOBHOM 3aKOHOJIATEIHCTBE
3aKpeNUTh HUX B KAa4YEeCTBE OTATYAIOIIUX OOCTOSITENHCTB BTOPOM TIPYHIBI, C BO3MOXKHOCTBHIO
Ha3HA4Y€HHMsI BBICILIEH MEpbl HAKa3aHMUsI.

Bo emopom napacpaghe «Obcmoamenvcmea, cmazuarouwjue 0OmeemcmeeHHOCmb 34
Yybuiicmeo» pacCMaTpUBAIOTCS OOCTOATEILCTBA, BIMSIOLINE HA CMATYEHNE HAKA3aHUsl, YMEHbIIIAs
€ro WM CHIXKas N0 IMpejerna, YCTAaHOBJICHHOIO 3aKOHOAATENIEM, €CJIM OHM HE IMOBJIUSIM Ha
KBaJIM(DUKALUIO PECTYIIIICHHUS.

Youiicmeo 6 3awumy uecmu. opaaHckoe 3aKOHOJIaTEIbCTBO OIPAHUYMIIO YCIOBHUS, IPU
KOTOPBIX BO3MOYKHO YOMICTBO B 3aIUTY YECTH U BO3MOXKHO TOJBKO B OTHOUIEHMM KECHILHUH,
KOTOpBIE 3aHMMAIOTCSI MPOCTUTYLUEH WM COBEPIIAIOT MpentofoaesHue. YOUNUCTBO B 3alIUTYy
4ecTd — 9TO YOWICTBO, COBEpIIAEMOE YJICHOM CEMbH WM POJCTBEHHHUKOM-MY)KUMHOU B
OTHOLIEHUHU KEHIIMHBI WIM TPYIIbI KEHUINH, PUHAAISKAIUX K TOH ke cembe. [IpecTynHux
coBeplIaeT YOUICTBO, UCXOAS U3 MOJ03PEHUI UM YBEPEHHOCTU B TOM, YTO POJACTBEHHAs €MY
JKEHIIMHA COBEpIINJIA MPOCTYNOK, MO30pAUi ceMblo. CBOIO 1LI€db OH BUJIUT B «COXPaHEHUU
YECTH CEMbU» WUJIU, KaK 3TO HA3bIBAECTCS B IUIEMEHHBIX KPYrax, B IPOLIECCE «OMOBEHUS CThIIa».

VYOuiicTBO B 3amuTy YECTH - OTO TPaAMIMsA, KOTOpas CO BpeMeHeM IMpuodperna
IOPUINYECKAN XapaKTeP, CBSA3aHHBIN C 3aKOHOJATENBCTBOM, IeHCTBYOIKM B [lanectune, kak Ha
3amagHoMm Oepery, Tak U B cekTope ['a3a, a UMEHHO, YTOJOBHBIM KOAEKC COJEPKUT HOPMBI,
pEerlaMeHTHPYIOLEe OTBETCTBEHHOCTh 3a YOMICTBO JKEHIIMH B CBS3U CO CJIOXKHMBIIUMHCS
HAI[MOHAJbHBIMU TPATUIUSAMHU KOTOpbIE Mpeoliasaiy Ha MOMEHT IPHUHATHS 3TOTO 3aKOHA Ha
OPOTSKEHUH OoJjiee YeM CeMH JECATWIETUH. DTH HOPMBbI MPU3HAIOT YOMICTBO >KEHIIMHBI
OTpaB/IaHHBIM U CHUXKAIOT €ro BO3AEUCTBUE U TSHKECTh /IO TAKOM CTEMEHHU, YTOObI 3HAYUTEIHHO
COKpAaTHUTh CPOK HaKa3aHMUs yOUHIIBI BIUIOTH A0 OCBOOOKACHHUS €ro OT HaKa3aHUs.

Youticmeo mamepwvio Ho8oposcoennoco pebenka. 3yuns tekcT ctatbu 331 YromoBHOTO
kozaekca Mopaanuu, cTaHOBUTCS SICHO, UTO 3aKOHOAATENb YUUTHIBAET PsAJT 0COOBIX 00CTOSTENBCTB,
a MMEHHO: OOBEKTOM MPECTYIUICHUs SBISETCS IMPaBO Ha XHU3Hb HOBOPOXJAEHHOTO peOCHKa,
KOTOPOMY HE HCIIOJIHMJCS TOJl, @ €r0 MaTh HaXOJUTCS B HEYCTOMYMBOM ICHUXOJOTMYECKOM
COCTOSTHUH, BBI3BAHHOM €€ MaTepHUHCTBOM. Eciii HOBOpOXKAEHHOMY OOJIbIe OJHOTO Tofa, TO K
HaKa3aHMUIO JaHHOE cMsryaroniee 00CTOSTENbCTBO HE MPUMEHSETCS, BEIb HET COMHEHHI B TOM,
YTO MaTh YCIeJla BOCCTAaHOBUTHCS MOCJTE pPOXJEHHs peOeHKa, cleloBaTelbHO, Yy Hee HeT
o0y /1aroiei MpUYHHBI JUIsl COBEPIIEHUsS YOUNCTBA.

YOuiicTBO HOBOPOXKIIEHHOTO MOXXET IMPOHM30MTH B PE3yNbTaTe POJIOB I KOPMIICHHS

TpyabIo. OTO COCTOSHME TaK)K€ BBI3BIBACT IICMXOJOTMUYECKHE W3MEHEHHS U IMPUYIUHSACT 60J'II>,
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KOTOpasi COMPOBOXKIACT WM CIeAyeT 3a MPOIECCOM POJOB, YTO TaK)K€ MOXKET MOBIUATH Ha
CO3HAHUE MAaTEPU U €€ MOBEJCHHE.

Youiicmeo mamepvio enedOpaunoco pebenxa. B cratbe 332 VYromoBHOro Kojekca
Hopnanuu roBoputcsi 00 yOuiicTBE Mareppio cBoero BHeOpauyHoro pebenka. [lamectuHckas
cyneOHas mpakTUKa oOpallaeT BHUMaHUE HAa MOTHB COBEPILEHUS JaHHOTO MPECTYIUICHUs U TO-
pasHOMY OTHOCHTCS K IEPBONPUYMHAM HACTYIUICHHUSI OEPEMEHHOCTH, KOTOPasi MOTJIa IPOU30MTH
KaK ¢ JOOPOBOJBHOTO COTJIACHS JKEHIIMHBI, TaK U B Pe3y/IbTaTe M3HACUIIOBAHUS, B MOCIECTHEM
ciydyae yOWHCTBO peOEHKa COBEpIICHO C IIeNibi0 M30ekaHHs I030pa U BIIEYET CMATYEHUE
HaKa3aHMUS.

Yuvrunennoe youticmeo 6o epemsa opaxu. Crarbst 338 YronoBHoro kojekca Mopaanuu
npeaycMaTpuBaeT Haka3aHUe 3a ydacTHe B Apake. Tak, eciii HECKOJIBKO YeJIOBEK YYacTBYIOT B
Jpake, KoTopasi MPUBOJIUT K YOUNCTBY MJIM HAHECCHHUIO PAaHEHHSI WJIM IPUYUHEHHIO Bpeaa OAHOMY
WJIM HECKOJIbKUM €ro y4aCTHUKaM, U HEBO3MOXKHO YCTAaHOBHUTbH JINYHOCTH BUHOBHOTO, TO KaXKI0€
JIMIIO0, KOTOPOE y4acTBOBAJIO B JEHCTBUAX, MOBIEKIIMX CMEPTh WM NPUYMHUBIINX TEJICCHBIC
MOBPEXICHHS, TIOJUICKHUT HAKA3aHHIO.

[loBpexxaenne opraHa, HaHECEHHE paHEHHUS WM NPUYUHEHHE BpeAa Tely BiedeT
COKpallleHHE HaKa3aHHs BJBOE, a TAK)KE €CIIM COBEPIIEHHOE MPECTYIICHUE BIIeYeT HaKa3aHUEe B
BUJIC CMEpPTHON Ka3HU MJIM KAaTOPXKHBIX PabOT, KTO Obl HM Y4acTBOBAJl B JTHUX ICHUCTBUSX,
HaKa3bIBAETCS KATOP)KHBIMU pabOTaMM Ha CPOK JI0 NISATHAIATH JIET.

Cknonenue K camoyouiicmgy unu cooelicmeue cosepuieHuro camoyouticmea. B
MOP/IAaHCKOM  3aKOHOJATENbCTBE IOJICTPEKATENIbCTBO K CaMOYOMHCTBY WM  CoJieiicTBHE
CaMOyOHUICTBY CUMTAETCS PECTYIUIEHUEM, IIOTOMY YTO IPECTYITHHUK 3HAET, 9TO COBEPIIAEMOE UM
JIeiCTBUE TIOATAIKUBACT )KEPTBY K CYUITHTY.

B cootBercTBHM co cTtatheit 339 YronoBHoro kojekca Mopnanuu Beskuid, KTo moOykaaer
YeJI0BEeKa K cCaMOYOUHCTBY MJIM ITOMOTaeT eMy KaKuM-JInOo 00pa3oM, HallpuMep, BIHMIET Ha HETO
C TIOMOIIBIO YIrpo3, oOMaHa, 3J0yHOTPeOsieT HCIOJHEHHEM CIY)KEOHBIX O0sS3aHHOCTEH,
HaKa3bIBACTCS] BPEMEHHBIM 3a/IepPyKaHHEM.

Ecnu noneiTka caMoyOuiicTBa MPOAOIKACTCS, TO 3TO JIMLO MOAJISKUT HAKA3aHUIO B BUJIE
TIOPEMHOTO 3aKJIIOUEHHsI OT TPEX MECSIIEB JI0 JBYX JIET, U HaKa3aHUE COCTABIISIET TPU rojia, eciu
ATO MPUBOJUT K HHBATHTHOCTH ITOCTPAIABIIETO.

Youticmeo cynpyea 6 cocmosnuu aggexma. AHaIU3 3aKOHOB psifa apaOCKHX CTpaH
MO3BOJIMJI 3aMETUTh, YTO OOJBIIMHCTBO M3 HUX pa3pelialoT MYXKbsM cCblUIaTbcs Ha (hakT
CYIPYXECKOH H3MEHBI MpPHU COBEpIICHWH YOWICTBA, KaK Ha ONpPaBIbIBAIOIEE MX MOBEACHUE

00CTOSTENLCTBO.
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B cnyuae yOuiicTBa JKeHBI, €Clid OHa ObLJIa 3aCTUTHYTA MYXKEM B MOMEHT CYNPY>KECKOM
HEBEPHOCTH BO3MOXKHO J[Ba BapHaHTa HACTYIUJICHUS OTBETCTBEHHOCTH. B olHOM ciyyae, Myx
OyJeT ompaBlaH U MOJHOCTHIO OCBOOOX/EH OT YrOJIOBHOW OTBETCTBEHHOCTH, B JAPYTOM — OH
MPUBJIEKAETCA K OTBETCTBEHHOCTH, HO HaKa3aHHE CMATYaeTcs M 3aBUCUT TO OH MPABOBBIX U
HAI[MOHAJIBLHBIX YCTOEB o0mecTBa. B yactHocTy, B Mopaanuu, 3akoH Mpe1ocTaBiisseT BUHOBHOMY
IIPaBO Ha ONpaBJaHUE B TaKUX CIydyasiX B COOTBETCTBUM cO cTaTheil 340 YronoBHOro koaekca
1960 roma. YronoBHO-IIpaBOBasi HOpMa JaeT KaK MYKY, TaK M KEHE MpaBO Ha CMsryarouiee
OlpaBJaHKe B TOM CJIy4ae, €CJIU OJIMH U3 HUX OOBUHUII APYTOTo B CYNPY>KECKOW HEBEPHOCTHU HIIN
B 3TOT MOMEHT NpuyuHUI Bpel. CyIlecTBYeT pa3iuyue MEXKIYy >KeHOH M MY>KeM, IOCKOJBbKY
YCTaHOBJICHO, 4YTO JUII TOrO0, YTOOBI JKEHAa MOIJIA BOCIIOJIb30BATHCS  CMSATYAIOIIAM
00CTOSATENHCTBOM, CYIPYKECKass HEBEPHOCTh (MPEIt000AesiHIE) TOJDKHA UMETh MECTO B JIOME
MY3Ka, B TO BpeMsl KaK JUIsl My»Ka 3TO YCJIOBHE HE MPEAYCMOTPEHO. My MOIB3YETCs CMATUYAIOLUM
00CTOSITENECTBOM, €CITM OH OOBMHEH CBOEH JKEHOU B Cllydae CynpyKecKoil HeBEpHOCTH, Oy/Ib TO
B CEMEITHOM JI0OM€ WM Ie-1100 elle.

Youiicmeo no momugy cocmpaoanus. MOXHO BbIJICIUTD JBa BHUJ1a 3BTAHA3UU: aKTUBHAsI U
naccuBHas. [lox akTtuBHOW ¢opMOI HBTAHA3UM TOHUMAIOT KaK YMBIIUICHHOE NPUYMHEHHE
HEU3JICYUMO OOJBHOMY IO €0 MPOochOe OBICTPOI U NErKOM CMEPTH C LeNbI0 30aBICHUS €ro OT
MYYUTENBHBIX (PH3UYECKUX CTPAJaHWi, OCYIIECTBIEHHOE IO MOTUBY COCTPAIaHMSI.

®dusnueckoe BO3JIEHCTBHE HA TOTEPIEBIIETO0 BO3MOXKHA B CIlydae aKTHUBHOM IMOMOIIH
Bpaua (Bpad caM BBOJUT CMEPTENbHBIN Mpenapar, B OCHOBHOM HCIIONB3yeTCsS YKOJI Ha OCHOBE
Oapbutypara), 100 KOrja Bpau MpeloCTaBlsAeT MallMeHTy Mpenapar, ynoTpeOieHne KOToporo
MpUBENET K JIETaTbHOMY HCXONy. B ropumuueckod nureparype MOJA TacCUBHOW ¢dopmon
HBTAHA3WU TOHMMAIOT OTpPaHWYCHUE WJIM TMpEeKpalieHue JieueHus Oe3HanEKHO OOJbHBIX,
YMHPAIOIIUX MAaIlIeHTOB, OCHOBAHHOE HAa UX MPOChOE BBUAY TOTO, YTO OHO JIMIIb MPOJIEBAET
nepuo GU3NIECKNX U MOPANIbHBIX CTpaJaHul 0e3 yIydIllIeHUsI UX COCTOSHUSI.

[Tanectunckass cyneOHass MpakTHKa TPUMEHUTENBHO  pEIIeHHWs Bompoca 00
OTBETCTBEHHOCTH 3a YOMHCTBO IO MOTHUBY COCTpaJaHHsi CMOIJIa BbIPaOOTaTh MOIXOJ, MPH
KOTOPOM BUHOBHBI HE OCBOOOXIAETCS OT HAKa3aHHs, HO OHO MOXET OBITb CMSTYEHO IIO
YCMOTPEHHIO CYJa C YU€TOM BCEX OOCTOATENBCTB JIeTia, B TOM YHCIIE MOTHBA COCTpaIaHusl.

Youticmeo npu noseviuenuu npedenog HeobX0O0uMOU 0060pOoHbl. YTOIOBHBIA KOACKC
HNopnanun BKiIFO4aeT B TeKCTe cratbu 341 yciioBHsI, KOTOpPbHIE OJDKHBI OBITH BBITIOJIHEHBI IS
YCTaHOBJICHHS CITydasi 3aKOHHOW 3alUTHI ce0s WM ONM3KUX: €CIU 3allUTHUK CTAJIKUBAETCA C
OTMACHOCTBHIO, BBHITEKAIOIIEH M3 MPECTYIUICHUS MPOTHUB YEeJIOBEKa UM MUMYIIECTBA, a TAKKe, €CIIN

OH CUYUTACT, YTO 3Ta OIIaCHOCTH ﬂCfICTBHTeHBHO BO3HHKIJIA, U €I'0 Y6e)KI[eHI/Ie B 5TOM OCHOBAaHO Ha
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JIOTUYECKUX OCHOBAHMSIX; €CJIM HEBO3MOXKHO MPUOErHYyTh K IMOMOIIM BJIACTH, YTOOBI M30€XaTh
OTIaCHOCTH; OTCYTCTBHE IIepe/1 3alIUTHUKOM JIPYTUX CIOCOOOB MPENOTBPATHTD ONACHOCTb.

[lonBonss WTOr MOXHO cJenaTh BBIBOJA, YTO OOJBIIMHCTBO apaOCKUX CTpaH
MPUIEPKUBAETCS CBETCKOIO YIOJIOBHOIO 3aKOHOIATENIbCTBA, KOTOPOE OBbLIIO CPOPMUPOBAHO MO
BIMSTHUEM (PPaHIly3CKOTO YroJOBHOro mpasa. HecMoTpst Ha To, uTO Takue cTpaHbl kak Erurer,
ITanectuna, MWpak wu HopnaHusa SBIAIMCh KOJOHMAMU  bpuTaHuu, peryiaupoBaHUE
OTBETCTBEHHOCTH 32 YOWMICTBO NPOTHB >KH3HH YEJOBEKa HOCUT HE AaHIJIOCAKCOHCKHUH, a
bpaHITy3cKHi (KOHTHHCHTAIBHBIN ) XapaKTep.

Onnako,  HeCMOTpSs  Ha  IPEUMYIIECTBEHHO  KOHTMHEHTAJBHBIM  XapakTep
pEriIaMeHTHPOBAHUS OTBETCTBEHHOCTH 3a YOWHCTBO, HEKOTOPHIE BOIPOCHI, CBS3aHHBIE C
OIPEEICHUEM HaKa3aHWsA, MWCHOBITBIBAIOT BO3JCHCTBHE LIapHaTa, HCIAMCKOM MOpalu H
HallMOHAIBHBIX Tpaauiui. Tak, B YronoBubix Koaekcax JluBana, Cupuu, Mopnanuum u Mpaka
CMSITYaeTCsl HakazaHWe MaTepu, yOWBIIEH CBOEro HOBOPOXKIECHHOTO peOeHKa, KOTOPBI ObLI
pOXIeH BHe Opaka ¢ 1embio n30exarsb mo3opa. B ato ke Bpems B YronoBubeix Konekcax JluBana,
Cupun, Ilanectuna n Mopaanuu MOXeT UCKIIOYAThCS OTBETCTBEHHOCTD 3a YOMICTBO KEHBI WU
OJIHOI U3 OJMM3KKUX POACTBEHHHUII B CITy4ae COBEPIICHUS UMH MPEITI0O0ACSIHUS.

B 3akJ/loueHMH HCCIEIOBAaHUS OTPaXXEHBbI OCHOBHBIE BBIBOJBI M CHOPMYIUPOBAHBI
PEKOMEHJALUK, KOTOpble TO3BOJIAT 3alOJHUTh HEKOTOpble TMpo0enbl B YroJOBHOM
3aKoHOaTenbcTBe llamecTMHB M MpeonosieTh NpoOJeMBbl, CBS3aHHbIE € KBalu(uKauuen

yOwuiicTaa.
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AHHOTANUA

Kaoaxa Maxau ®. M
YI'OJIOBHASI OTBETCTBEHHOCTbD 3A YBUIMCTBO B TAJIECTUHE

B nuccepraiuu npeacraBiieH yroJloBHO-IIPABOBOM aHAJIN3 OTBETCTBEHHOCTH 3a YOUHCTBO
B [lanectune. Ha ocHOBe aHanu3a 3aKoHOJATENbCTBA U CyneOHOM mpakTuku [lanecTuHs! ObLIN
pPacCMOTPEHbI  CIEAYIOLIME BONPOCHL: HUCTOPUS Pa3BUTUS YTOJOBHOIO 3aKOHOJATEIbCTBA
[TanecTunbl 00 OTBETCTBEHHOCTH 3a YOUICTBO, HaunHas ¢ neproga Ocmanckoit ummnepuu (¢ 1516
1o 1917 rr.) u 3akaH4MBast aHAJIM30M JEHCTBYIOILETO YTOJIOBHOI'O 3aKOHOaTenbcTBa [lanecTunsl;
MaTepHaJbHbIe U MOPAJIbHBIC 3JIEMEHThI YMBIIIJICHHOTO YOHICTBA, a TAK)KE MPUIMHEHHUS] CMEPTH
10 HEOCTOPOXKHOCTHU; 00CTOSITEIHCTBA, OTATYAIONINE U CMATUYAIOIINE HAaKa3aHue 3a youiictBo. B
paboTe paccMaTpUBaIOTCS OCHOBHBbIE BHJIbl YOMICTBA, TaKHE KaK MPOCTOE, MPEIyMbIIUIEHHOE,
yOUICTBO NpHU CMATYAIOLINX 00CTOATENLCTBAX (YOUICTBO B 3allUTY YECTH, YOMICTBO MaTepbiO
HOBOPOXKJECHHOTO pebeHka, yOuicTBO MaTepblo BHeOpadyHOro peOeHka, yOUHCTBO BO BpeMs
Jpaky, yOUHCTBO Cynpyra B COCTOSIHMM addekTa, yOuicTBO 10 MOTUBY COCTpalaHUs U YOUNHCTBO
IIPY TIOBBIIICHUH MIPEIENIOB HEOOXOAUMOM 0O0POHBI).

ANNOTATIOH

Qabaha Mahdi F. M.
CRIMINALIZATION OF MURDER IN PALESTINE

The dissertation presents a criminal law analysis of responsibility for murder in Palestine.
Based on the analysis of the legislation and judicial practice of Palestine, the following issues were
considered: the history of the development of the criminal legislation of Palestine on liability for
murder, starting from the period of the Ottoman Empire (from 1516 to 1917) and ending with the
analysis of the current criminal legislation of Palestine; material and moral elements of
premeditated murder, as well as causing death by negligence; aggravating and mitigating
circumstances for murder. The paper deals with the main types of murder, such as simple,
premeditated, extenuating circumstances (honor killing, mother's murder of a newborn child,
mother's murder of an illegitimate child, murder during a fight, murder of a spouse in a state of
passion, compassion murder and murder with an increase in the limits of necessary defense).
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