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BBenenue

AKTYaJIbHOCTH TeMbl HMCCJIeA0BaHMsA. B COBpEMEHHOM MHpE B YCIOBUAX
J€MOKpaTH3aI[ii O0IIECTBA U YKPEIJICHHs PaBOBOI0 rOCYAapCcTBa 3aIllUTa MpaB U
cBO0OO/ YUETIOBEKA U IpaKJaHUHA UMEET BaKHEHIIIee 3HaUCHHE.

[IpaBa uyenoBeka — UEHTPAJIbHbIA WHCTUTYT, COJAEpPXKAIIUA HOPMBI O
B3aMMOJECHCTBAM IOCYIapCTBA U JUYHOCTH, IPABOBOM CTATYCE JUMYHOCTH, 3ALIUTE
JIOCTOMHCTBA U CBOOOJIbI KaxkJ0oro yenoBeka. Ocoboe MecTo B 3TOM CHCTEME
3aHUMAET HENPUKOCHOBEHHOCTD JINYHOCTH.

HenpukocHOBEHHOCTh B MpaBe OOECHEYMBACT 3alIUTy YacCTHOM >KU3HU U
JUYHOM CBOOOJBI MHAMBHUAA OT MOCATATENbCTB U MPOU3BOJILHOTO BMENIATENbCTBA
CO CTOPOHBI TOCYJapcTBa U TPEThUX JIUL. YBaXXEHUE K JUYHOCTH, €€ OCOOCHHBIM
KauecTBaM, YHUKAJIbHOCTH U HEMOBTOPUMOCTH MOT'YT TapaHTUPOBATh MOPSIOK, IIPU
KOTOPOM B TOCYAApPCTBE 3aKPEIUICHO M TapaHTUPOBAHO OTHOILIEHHWE K IIpaBaM
JUYHOCTH KaK K BBICIIECH LIEHHOCTH.

B 3akonomarensctBe Poccuiickori ®denmepanuui U 3apyOeKHBIX TOCYIapCTB
COJIEp)KaHME TIpaBa Ha HEMPUKOCHOBEHHOCTh TMOAPOOHO HE PACKPHIBAETCS.
JIOKTpUHAJIBHBIE UCCIEAOBAHNS CBUIETENBCTBYIOT O HAJTMYUU PA3JIMYHBIX MHEHUN
YUEHBIX O NOHSATUU WU NPUPOJAE NAHHOW Kareropuu. Tak, HENPUKOCHOBEHHOCThb
OXBaThIBAET MHOYKECTBO AaCHEKTOB, HANPUMEpP: JMYHYKD HENPUKOCHOBEHHOCTb,
HENPUKOCHOBEHHOCTB YaCTHOU KU3HU, HEIPUKOCHOBEHHOCTH KuuIa u ap. Kpome
TOr0, €€ YacTO 3aMEHSIIOT OJIM3KUMU IO 3HAUEHHUIO KATETOPUSIMH: UMMYHUTETOM,
TalHOW, MPUBUWJIETUEH U T.II.

HenprukoCHOBEHHOCTD Kak SIBJICHUE BO3HUKAECT B MCTOPUM HAMHOI'O PaHbIIE
NOHATUS ~ HENPUKOCHOBEHHOCTU.  [loHMmManume u  QopMbl  MpOsBIECHUSA

HEMPUKOCHOBEHHOCTH OTPAXKAIOT CeU(PUKY MUPO- U MMPABOMIOHUMAHUS B Pa3HBIX



KYJIbTypax M Ha Pa3HBIX CTAIUSAX HCTOPUHU. ITO MPEAONPEaCISICT HEOJHO3HATHOCTh
UHTEPIPETANHA HEIIPUKOCHOBCHHOCTH.

HenpruKOCHOBEHHOCTh — 3TO MEKOTPACICBOM HWHCTHUTYT, HOPMBI KOTOPOTO
HaXOASAT OTPWKEHHE B  KOHCTUTYIMOHHOM, TPaXXIAHCKOM,  YIOJOBHOM,
MEXKJIYHApOJIHOM TMpaBe W T.JO. B ycioBusx wuHbopMmaTH3aluu oOIIecCTBa U
MUQPOBU3AIINN, PA3BUTHS TEXHOJOTHMM HMCKYCCTBEHHOTO HWHTEIUICKTa, OTOT
NpaBOBOM MHCTUTYT OOOraiaeTrcs HOBBIM cojepkaHueM. KoHKpeTusanus
HEIIPUKOCHOBEHHOCTH B OTPACJICBOM IPABOBOM PETyJIUPOBAHUU U OTCYTCTBHE €€
SIIMHON FOPUINICCKOW WHTEPIIPETAluN TPEeOyeT KOMILIEKCHOTO, TEOPETHICCKOTO
OCMBICIICHHUS TAaHHOW KATErOpUU IS Pa3BUTHSA €IMHOTO W HEIPOTHBOPCUHBOIO
MIPaBOBOTO IOJIA, YTO OyIeT CIIOCOOCTBOBATH 3alllUTE KaK ITYOJMYHBIX, TaK H
YaCTHBIX HHTEPECOB.

B ycnoBusx TMHAMHYHOTO pa3BUTHS OOIIECTBA M COBPEMEHHBIX TEXHOJIOTHIA,
KpU3Hca TJIOOANMM3allid W TIOSBJICHHS HOBBIX BBI30BOB, CBSI3aHHBIX C
g poBu3aIel 001IecTBa M HCKYCCTBEHHBIM HHTEIICKTOM, HEIPUKOCHOBEHHOCTD
npuoOpeTaeT 0co00e 3HAYCHHE, IOCKOJbKY BO3HHKACT MHOXKECTBO yIrpo3 B
OTHOIIICHUH JIMYHOCTH U €€ )KU3HH, B TOM YHCIIE MOSBJISIOTCS HOBBIC OOBEKTHI, K
KOTOPBIM JIOJDKHA MIPUMEHSITHCS HEIIPUKOCHOBEHHOCT.

BHuMaHMS 3aciyKHMBaeT M TO, YTO HEMPUKOCHOBEHHOCTh CTAJIKMBACTCSA C
pa3iMYHbIMH ~ OjlaraMd W I[IEHHOCTSMH, CBSI3aHHBIMH C HEOOXOIUMOCTBIO
obecrieueHnss OE30MaCHOCTH TOCYAapcTBa M OOIIECTBA, YTO MHOrAA MPUBOAUT K
OrpaHHYCHHIO TIpaB W CBOOOJ 4YelOBeKa, B TOM 4YHCIC IpaBa Ha
HEIPUKOCHOBEHHOCTH. DTO TPEOYET paCCMOTPEHUS BOIPOCa COIMATILHON IICHHOCTH
KaKI0ro Ojlara M HaXOXKJICHHE OajaHca MEXAy OOIMM M HHIWBUAYAIbHBIM
uHTepecoM. Tarkke BOIPOC O HENPUKOCHOBCHHOCTH HEPa3phIBHO CBSI3aH C
IPO0JIEMO «MMMYHHTETOB)» OTJCIbHBIX CYOBEKTOB IpaBa, YTO CBUIACTCIBCTBYET O
HEOOXOJMMOCTH Pa3rpaHUYCHUS HEIPUKOCHOBEHHOCTH M MMMYHHUTETa, a TaKXKe
OIICHKH COOTBETCTBHS IPABOBOIO PErYJIHPOBAHUS, YCTAaHABIMBAIOUIETO TaKHE

CMMMYHUTCTLD), KOHCTUTYIHUOHHOMY IIPUHIOUITY PAaBCHCTBA.



CreneHb Hay4YHoOH pa3padOTAHHOCTHM TeMblI JUCCEPTAIHMOHHOIO
uccjaenopanusi. B ropumuueckod  jMTepaType  HENPUKOCHOBEHHOCTH
paccMaTpHUBACTCs B Pa3HBIX acTEeKTax. ABTOPHI 3HAYUTEIILHOS BHUMAHUE YICISIOT
MOHSTUIO HEMPUKOCHOBEHHOCTH, OIPEACICHUM KOTOPOro CYIIECTBYET IIEI0e
MHOXXECTBO, a TaKXKe COACPKAHUIO W TIPUPOJIC HEMPUKOCHOBEHHOCTH, U
COOTHOIIICHUIO HENMPUKOCHOBEHHOCTH C JPYTUMH OJU3KUMHU TI0 3HAUYCHUIO
KaTeropusIMH, HallpuMep, TAKUMU KaK UIMMYHHUTET, HHJIEMHUTET, IIPUBUJICTHS U JIP.

HenpukoCHOBEHHOCTh ~ SIBIISIETCS ~ BAXKHEHIIMM  MPaBOM  YEJIOBEKa,
00€eCIeYnBAIOIINM 3AIIUTY JIMYHOCTH OT TOCATATENBCTB CO CTOPOHBI IPYTUX JIHIIL.
PaccMmoTpeHne BompocoB, KacaloImuXcsl ONpeIeNICHUs MeCTa HEMPUKOCHOBEHHOCTH
B CHICTEME IPaB YEJIOBEKA M DJIEMEHTOB €€ CoepKaHus (IpaBOMOYHH ), MPUBOIUT K
HEOOXOJJMMOCTH U3YYEHHS] HAYUHBIX TPYIIOB, MOCBSIICHHBIX TEME IMpaB YeJIOBEKa
(B.B. AnapuanoBa, O.A. 3u6opona, O.E. Kyradun, H.B. Konorosa, A.M. Paber,
O.1O. PribakoB u 1p.).

Ocoboe BHMUMaHue crouT oOpatuth Ha Tpyn O.E. Kyraduna
«HenprKoCHOBEHHOCT B KOHCTUTYLIMOHHOM TIpaBe» . HecMoTps Ha TO, 4TO pabora
MIOCBSAIIICHA HCCIICOBAHUIO KAaTETOPUU «HEIPUKOCHOBEHHOCTH» B  OTPaCid
KOHCTUTYIIMOHHOTO TIpaBa, aBTOP MPOBOJUT JAETATHLHOE HCCICIOBAHHME TMOHSITHUS
HENIPUKOCHOBCHHOCTH B TIpaBe, B TOM YHKCIIE B IPOIECCE €r0 HCTOPUUYECKOTO
pa3BUTHS, BBIIEISAS OCHOBHBIC JJIEMEHTHI JaHHOW KaTEeropuu, TaKHUE Kak
HEBMEIIATENbCTBO U 3AUIUIIIEHHOCTh, U OMpPEEessasi MECTO HEMPUKOCHOBEHHOCTH B
CUCTEME TIPaB JIUYHOCTH.

Taxxe qaHHBIC aCTIEKTHI PACCMOTPEHBI B pa0d0Tax 3apyOEKHBIX aBTOPOB, TAKUX
kak: M.D. Blecher, L.C. McClain, D.J. Solove, S.D. Warren u ap. HauGosbImii
uHTEepec npeacrapnsger padora Daniel J. Solove «Understanding privacy»?, kotopas

ITOCBAILIICHA HO,Z[pO6HOMy HU3Y4YCHHUIO, B TOM YHCJIC B CPABHHUTCIIBHO-IIPABOBOM

! Kyrapun O.E. HenprkoCHOBEHHOCTh B KOHCTHTYILIHOHHOM TIpaBe Poccuiickoii ®enepamuun. M.: IOpucts, 2004,
407 c.
2 Solove D.J. Understanding privacy. Harvard University Press, 2008.



MU3MEPCHHH, KaTeropuu «Privacy» (HeImpuKOCHOBCHHOCTH YaCTHOW YKU3HH), Y4acTo
UCIIOJIb3yeMOM B 3apyOeKHOM JUTepaType.

BurumaHus 3acimykuBaroT JHCCEpPTALMOHHBIE HcciaenoBanusa [[.A. ABjeesa,
A.C. Taiinyka, b.H. Kanuukosa, C.E. KyzaxmeroBoii, A.A. Omnanesoii, H.C.
ConenbueBoil U Ap., MOCBIIIEHHBIE HEMPUKOCHOBEHHOCTH B PA3JIMUHBIX OTPACIAX
mpaBa, B  KOTOPBIX  aBTOPHl  MPUBOJAT  COOCTBEHHBIC  OMPEICIICHUS
HEMIPUKOCHOBEHHOCTH, B TOM YHCJIE€ pa3rpaHUuYMBasl €€ ¢ HMMYHUTETOM,
paccMaTpUBAIOT COAECPKAHUE ATOW KATETOPUHU U €€ MPABOBOE PErYIMPOBAHHUE B
Pa3IMYHBIX OOIIECTBEHHBIX OTHOIIEHHUSX.

MexoTpacieBoil B3TJIsi[] Ha MHCTUTYT HEMPUKOCHOBEHHOCTH MOTpeOoBal
oOpameHusi K HAy4YHBIM TpyJdaM, PAacKPHIBAIOIMIMM CHEIMU(PHKY TEXHUKH
koHkpetusauuu B npaBe (H.A. Brnacenko, B.M. bapanos, M.B. 3anouno, I'.I'".
[IImMeneBa 1 JIp.) U MO3BOJISIONIUM BBISIBUTH OCOOEHHOCTU KOHKPETH3ALMHU STOTO
MOHSTHS B Pa3IMUHBIX 00JIACTSAX MpaBa.

B KOHCTUTYIITHOHHOM paBe yaAeHseTCs ocoboe BHUMAHUE
HEMPUKOCHOBEHHOCTH, TaK KaKk MMEHHO M3 OCHOBHBIX 3aKOHOB T'OCYJapCTB Oeper
CBO€ HAUYAJIO MPABO HA HENPUKOCHOBEHHOCTh JIMYHOCTH, IMPOBO3IJIAILICHHOE U
npu3HAaHHOE Ha BHyTpHrocyaapctBeHHOM ypoBHe. Yuenbie O.E. Kyradun, E.A.
Jlykamesa, M.B. Mapxreiim, A.A. Onanea, ®.M Pynunckuii, b.C. 363eeB u 1p.,
MOCBSITUJIM CBOW Pa0OTHI MpaBaM YEIOBEKa, B TOM YHCIIE HEMPUKOCHOBEHHOCTH
JUYHOCTH, KaK IpaBy YE€JIOBEKA U I'PaKJaHWHA, UMEIOIIEMY BBICIIYIO EHHOCTD, U
rapaHTUsIM U MEXaHU3My OOeCreueHHs] HEMPUKOCHOBEHHOCTH JIMYHOCTH. Takke B
JAaHHOW OTpaciv IpaBa HCCIEAYETCS HENMPUKOCHOBEHHOCTh IPEACTaBUTEICH
OpPraHOB TOCYJApCTBEHHOW BJIACTH, OOJAJAIOIIMX OCOOBIM CTaTyCOM, a MUMEHHO
npe3ugeHTa, napiamenrapueB u cyaed (C.A. Apakean, A.B. Manbko, H.C.
Conenbiesa, C.}HO. CyMeHKOB | Jp.).

B mMexayHapoIHOM MpaBe HEMPUKOCHOBEHHOCTh HAXOJUT CBOE BHIPAKECHUE B
paborax W.II. baumenko, FO.I'. Jlemuna, H.B. OcrtpoyxoBa u T.1., KOTOpBIC

paccMarpruBarOT HMMMYHHTCT, KaK YCTOABIIYIOCA B MCKIAYHAPOAHOM IIpaBC



KaTeropuio, B OTHOLIEHHH TOCYIAapCTB, MEXKIYHApOAHBIX OpraHU3aluii,
JUIIOMAaTOB, KOHCYJIOB U JIp.

B rpaxnanckom mnpase B Tpyaax E.B. KoouukoBoi, M.H. Maneunoi, A.5.
PeokenkoBa, M.D. Blecher, D.J. Solove, ocoboe BHHMMaHHE YAEIISIETCS
HENPUKOCHOBEHHOCTHU KUJIMIIA U HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, a TAKXKE
JUYHOM HENPUKOCHOBEHHOCTH, HENMPHUKOCHOBEHHOCTH YaCTHOW KW3HH, YECTH WU
JOCTOMHCTBA M JIJIOBOM penyTaluu C TO3UIUU  T'Pa)kJTaHCKO-TIPABOBBIX
OTHOILECHHM.

B yroiaoBHOM mpaBe HCCIENYIOTCS MEpbl FOPUIUYECKON OTBETCTBEHHOCTH,
OPUMEHSAEMOM B Cilydac HapyLIeHUs IIpaBa Ha HEIPUKOCHOBEHHOCTb. OTO
otrpakaetcs B padotax b.H. Kagaukosa, U.JI. [lerpyxuna, B.W. Pyanesa u mp.

B cdepe nHpopmanroHHOro M IUGPPOBOrO IMpaBa AKTYaJIbHBIM SIBISETCS
HEIIPUKOCHOBEHHOCTh MpHU cOOpe, XpaHEHUH U MepeIade MePCOHAbHBIX JaHHBIX, a
TAaK)K€ B IIPOLIECCE pa3BUTHS COBPEMEHHBIX TEXHOJIOTMH, IOSBICHUS HOBBIX
BbI30BOB U yrpo3 ([I.A. Asnees, X.W. I'amxues, I1.A. Pomamos u ap.).

OpHako crTeneHb pa3pabOTaHHOCTU  KAaTErOpUM  HEMPUKOCHOBEHHOCTH
OCTaeTcs HeaocTarouHou. MMeromuecss HaydHble TPyAbl IOKA B IIOJIHOM Mepe He
UCCJIEAYIOT UHCTUTYT HENPUKOCHOBEHHOCTH C TOYKHM 3PEHHsI TEOPHUH IpaBa U HE
JA0T €AUHOTrO MOAX0Aa K TOHUMAaHUIO0 HEIPUKOCHOBEHHOCTH.

O0bexkT M mnpeamer ucciaenoBaHus. OOvekmom uccieoosanus SBISETCS
HEMPUKOCHOBEHHOCTb B CUCTEME OOIIECTBEHHBIX OTHOIIEHUH, CKJIa/IbIBAOIINXCS B
pa3IMYHBIX OTPaCsIX IIpaBa.

Ilpeomem uccnedosanuss — coJepKaHuE, COLMAIbHAs LEHHOCTh W
MHCTPYMEHTAJIbHBIM INOTEHIHAJ HENPUKOCHOBEHHOCTH KaK KaTEropuu TEOpUH
npasa.

Llenv Ouccepmayuonno2o ucciedo6aHus — BBIABUTH METOAOJIOTMYECKOE U
IOPUANKO-TEXHUYECKOE 3HAYEHUE HENPUKOCHOBEHHOCTH KAK KAaTErOpuu TEOpUU
paBa B CUCTEME MPaB JUYHOCTH.

B cooTBeTcTBUY € MTOCTaBICHHOM LIENBIO ONMPEIETIECHbI CIASAYIONINE 3a/1aUH:



—  PacCMOTPETH ABOJIIOIUIO0 KAaTErOPUU «HEMPHUKOCHOBEHHOCTH» Ha Pa3HBIX
CTaJUsX UCTOPUU U C YUETOM CIlelM(UKHU MPABOBBIX KYJIBTYP;

—  ONPENEIIUTh COAEPKAHUE U COMATBHYIO [IEHHOCTh HEMMPUKOCHOBEHHOCTH,;

— CpPaBHHUTh OT€UECTBEHHOE U 3apyOEKHOE 3aKOHOAATENILCTBO, COAEpIKaIlee
HOPMBI O HEITPUKOCHOBEHHOCTH;

— chopMynupoBaTh BCEOOBEMITIONIEE TOHITHE HEMPUKOCHOBEHHOCTH C
TOYKHU 3PEHUSI TEOPUH TIPABA;

—  ONPEeNeNIUTh MECTO HEMPUKOCHOBEHHOCTH B CUCTEME IMPAB JTUYHOCTH;

—  pPacKpbITh 0OCOOEHHOCTH PETYIMPOBAHUS HEMPUKOCHOBEHHOCTH B OTPACIISIX
1paBa;

— BBUSIBUTH IIOTEHIMAI Pa3BUTHUSI HUHCTUTYTa  HENMPUKOCHOBEHHOCTH
JUYHOCTH B COBPEMEHHOM MH(OPMAIMOHHOM OOIIIECTRBE.

TeopeTn4yecKyrd OCHOBY JUCCEPTALIMOHHOTO WCCIICIOBAHUSA COCTABUIIM
KOHIICTIIUU U UJICH, OTPAXKEHHBIE B pa00TaX OTE€UECTBEHHBIX U 3aPYOCKHBIX YUCHBIX
B cdepe Teopuu Tmpaa, MpaB M CBOOOJ YEIOBEKAa, KOHCTUTYI[MOHHOTO,
MEXKIYHAPOHOT0, TPAKIAHCKOT O, YTOJIOBHOTO M JPYIrMX OTpaCiiCil MpaBa, a TakxkKe
MPaBOBOTO PETYJIUPOBAaHUS HUH(POPMAIIMOHHBIX TEXHOJOTUM, HUGPOBU3ALNU U
TEXHOJIOTUH MCKYCCTBEHHOI'O MHTEJUICKTA.

HopMmaTuBHYI0 M 3MIMPHUYECKYI0 OCHOBY HCCIEIOBAaHUS HEBO3MOXKHO
MPENCTaBUTh 0€3 HOPMATUBHBIX TIPABOBBIX AKTOB H CYAEOHOW MPAKTHKU
Poccuiickoit @enepaunu. B yactHoctu, Koncruryiuu Poccuiickoit deaepanuu u
dbenepanbHbIE 3aKOHBI, B KOTOPBIX 3aKPETIIICHBI TTOJIOKEHUS, KaCAIOIITHEC BOITPOCOB
pPETYJIMPOBAHUST HENPUKOCHOBEHHOCTH, W PEIICHUH BBICIIMX CYAOB, KOTOPbHIC
TOJIKOBAJIM U Pa3bsCHSIM JaHHYIO Kareroputo. Kpome Toro, B pabote
WCIIOJIb3YIOTCSl MEXKIYHAPOJHbIC JOKYMEHTHI M HOPMAaTHBHBIE MPaBOBBIE AKTHI, a
TaKkKe CcyaecOHass TpakTUKa 3apyOeXKHBIX TOCYIApCTB, KOTOpPHIE IO3BOJISIOT
MCCIIEIOBATh HEMPUKOCHOBEHHOCTh B CPABHUTEIBHOM ACTIEKTE.

MeTonosiorudeckasi OCHOBA MKCCJIEJIOBAaHMUS IOCTPOCHA HA MPUMEHEHUH

JAUAIICKTHYECKOI'O ME€TOAa, O6H_ICHayIIHBIX N 9aCTHO-HAY4YHBIX METOJ0B, C TIOMOIIbIO



KOTOPBIX PAacCMOTPEHO PETYIMPOBAHUE HEMPUKOCHOBEHHOCTH B COBPEMEHHOM
npase.

Jluanekmuueckuii memooO TO3BOJIMII KOMIUIEKCHO PACCMOTPETh KaTErOpHIO
HEMIPUKOCHOBEHHOCTh KaK SIBJICHHE, UMEIONIEE CBSI3b C JIPYyrUMU IIpaBaMHU U
CBOOOJIaMM YEJIOBEKAa U COIMAIbHBIMU WHCTUTyTaMU. TakKe yAanioCh BBISIBUTH
IPOTUBOPEUHS], BOZHUKAIOIINE MEXKy HEIIPUKOCHOBEHHOCTBIO M IPYTUMH OJIaramu,
HarpuMep 0€30MMacHOCThIO, UTO MPUBOJIUT K HEOOXOAMMOCTH OalaHCUPOBaHUS
MEXIy OOmMUM W WHAWUBUAyaldbHbIM OmaroMm. CxaemaH BBIBOA O TOM, 4YTO
HEMIPUKOCHOBEHHOCTh TpeOyeT aHanm3a JUHAMUKH W3MEHEHUH B KOHTEKCTE
COBPEMEHHBIX BBI30BOB U YIPO3.

[Ipumenenue ucmopurxo-npagoeoeco memooa NPEIOCTABUIO BO3MOKHOCTh
POCJIEAUTH IBOJIIOLMIO MOHUMAaHUsI HEMPUKOCHOBEHHOCTH KakK arpuOyTa rnpaBa Ha
pa3HBIX JTamax pa3BUTUsA OOIIECTBA U MPEAONPEACIUIO HEOJIHO3HAYHOCTh
MOHUMAHMUS TTOHATHSI HEIPUKOCHOBEHHOCTH.

C noMouipio cucmemHo2o memooa yaanoch A0Ka3aTh CUCTEMOOOpa3yroUIui
XapakTep HEMPUKOCHOBEHHOCTH, KOTOpas BKIIOYAET B ce€0s 3aIIUTy JTUYHOCTU U
BCEro 4YTO C HEW CBSA3aHO: KW3Hb, 3[I0POBbE, CBOOOJA, YECThb U JOCTOMHCTBO,
KUJUIIE U T.J., U BBISIBUTh UX B3aUMOJEUCTBUE ApYr ¢ ApyroMm. [lomumo 3toro, ¢
MOMOIIbI0 KOHKPETU3AIlMi HEMPUKOCHOBEHHOCTH B OTpacisX IpaBa, yAaloCh
OMpPEJIETUTh MECTO HEMMPUKOCHOBEHHOCTH B CUCTEME MPAB JINYHOCTU U €€ 3HAYCHHE
B TEOPHUH IIPABA.

CpagnumenvbHo-npagoeou mMemoo TO3BOJIUI U3yYUTh HEITPUKOCHOBEHHOCTD B
pPa3IUYHBIX TPABOBBIX CUCTEMAX M COMOCTABUTH IOJOXKEHUS 3aKOHOJATEIbCTB
Poccuu u 3apy6esxnbix rocynapcets (I'epmanun, BenukoOputanuu, CLLIA, Utanuu,
Ucnanuu w  11p.), Kacaromuecs TOHSATUSA, COACPKAHUS W IPUPOIBI
HEMIPUKOCHOBEHHOCTH.

DopmanvHo-rOpuUdecKull Memoo TPUMEHSJICS Uil aHaiu3a U 000OIIeHUs
HOPMAaTUBHBIX MPABOBBIX AKTOB, IOPUANYECKOW MPAKTUKH M HAYYHBIX TPYIOB, C

LCJIBIO OMMPEACIICHUA Pa3HbIX ITOAX0J0B K IOHUMAaHWIO HCIIPUKOCHOBCHHOCTH.
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Taxokxe B paboTe ObUTH UCTIOIB30BAHBI npUemMbl POPMANbHOU TO2UKU. AHATU3,
CUHTE3, ACAYKIUS, UHIAYKIIUS U JIP.

Hayuynasi HOBM3HA pa0oThl OMpeaessieTCs] TeM, YTO TPOBEICHO IEPBOE
MEXAUCITUTUTMHAPHOE KOMILJIEKCHOE TEOPETUIECKOE UCCIIeIOBaHUE
HEMPUKOCHOBEHHOCTH.  ChOpMyIHpOBaHO  BCEOOBEMIIIONIECE  FOPUIUUECKOE
MOHMMaHUE HEMPUKOCHOBEHHOCTH W OOOCHOBAHO €€ 3HAYCHHE B CHUCTEME IIPaB
JUYHOCTH. BMmectre ¢ Tem, ObUI TPOBEACH aHAIW3  PEryJIUPOBAHMUS
HEMIPUKOCHOBEHHOCTH OJHOBPEMEHHO B PA3IMYHBIX 00IACTSIX MpaBa.

Hayunast HOBU3HA MCCIEIOBAHNS PACKPHIBAETCS B TIOJOKEHUSX, BEIHOCUMBIX
Ha 3aIIuTy.

OcHOBHBIE MOJI0KE€HHS], BLIHOCHUMbI€ HA 3aIIIUTY:

1) HccnenoBanue TaHHON TEMBI IPUBOIUT K BBIBOAY, UTO CJIOXKHUBIIICECS B
YCIIOBHUSX €BPOIEHCKOM MTPAaBOBOU KYJIBTYPhI TOHUMaHNE HETIPUKOCHOBEHHOCTH KaK
OJTHOM M3 BaKHEHIITNX YEPT MPUPOABI IIPaBa €CTh PE3YJIbTAT NITUTEIHHOM, 3aHSBIICH
BCIO HCTOPHIO TIpaBa, BOMIONNHA. HEMPUKOCHOBEHHOCTh KaK s6/1eHiUe BOSHUKAET B
UCTOPUM  HAaMHOTO  paHbllle  NOHAMUSA  HENPUKOCHOBeHHOCTH. [Iporecc
(dbopMUPOBAHKSA HETPUKOCHOBEHHOCTH TMPOMCXOIUT B YCIOBHUSAX TPATUIIHMOHHOTO
obmectBa (10-, IpeA- 100 PaHHEKIIACCOBOr0), a 3aTeM M KJIacCOBOr0 OOIIECTBa,
KOTOPBIC OTIMYAFOTCS XapaKTePOM BOCIPHITHS OKPYXKAIOIIECT0 MUPA U TIOHUMaHUS
MpaBa, €ro CTPYKTYPhI, (HOPMBI 1 MEXaHHU3MA JICUCTBUS.

B TpamuninoHHOM O0IIECTBE MPABO OTIMYACT HECOTBOPUMOCTD, CIMTHOCTD,
HEU3MCEHHOCTh, HECITOCOOHOCTh JIFOJEH OOBSICHUTh TPUYMHBI M MEXaHH3M €ro
nosiiieHnsi. HopMbl mipaBa B T1a3ax e€ro KOJJICKTUBHBIX CYOBEKTOB (poja, IIeMEHN)
OpUOOPETAIOT  CaKpalbHBIA  XapakTep, YTO  OOYCIOBIMBAET  OTCYTCTBHE
HEOOXOMMMOCTH B ammapare MPHHYXKIACHUS K UX COOMOACHUIO. B 3THX ycioBusx
OOBEKTOM  HEMPUKOCHOBEHHOCTH  CTAHOBUTCS  CIIMTHBIA  «MUPOIOPSIOKY,
3aKPEIUIAEMbII STUMU HOPMaMU, U HENPUKOCHOBEHHOCMb 30eCh — SiG/leHUe.

B xkmaccoBom oOmiectBe Ha ero M00yp)Kya3HOM CTaaud TIPOUCXOIUT

muddepenumanus o0IIecCTBa, pa3eleHUue €ro Ha COLUaJbHbIE TPYIIBI C
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pa3’IMYHBIMU, B TOM YHCIIE€ IPOTUBOIOJIOKHBIMA HHTEpecaMu. B 3TUX yclnoBHsIX
HEMPUKOCHOBEHHOCTh JIMYHOCTU U COOCTBEHHOCTH CTAHOBUTCS IpPHUBHIIEIHEN
OIPENICJIEHHBIX KJACCOB, KOTOpas MOPOXKIAeT OOpbOy 3a paclpOCTpaHEHHE 3TOU
INPUBUJIETUH Ha BCE OOIIECTBO MyTEM 3aKpEIUICHUs FOPUANUECKOTO PaBEeHCTBA.

PyOexHbIM CcOOBITHEM B pa3BUTUM HENPUKOCHOBEHHOCTH CTaHOBSITCS
oypxyaszubie peBomoruu (XVII-XVIII BB.), koTopbie mpuBenn K (hopMaau3aiuu
KOHIICTILINM MPaB Y€JIOBEKA U MPOBO3IVIAIICHUIO UX BBICHIEH IIEHHOCTHIO BO MHOTHUX
CTpaHax MHpa, 4YTO, B CBOI OYepedb, HEBO3MOXHO 0Oe3 obecreueHus
HEITPUKOCHOBEHHOCTH 3TUX NpaB. Ha 3TON cTaguu UCTOPUM HenpuKoCHO8EHHOCHb
CMAaHOBUMCS NPABOBOU KAme2opuell.

2) B cuny HEpaBHOMEPHOCTHM HCTOPUM B COBPEMEHHOM MHPE MOXKHO
BCTPETUTh IOHMMAaHHWE IIpaBa U HENPUKOCHOBEHHOCTH Kak ero arpulyra,
OTpaXaroliee MHOroo0Opasue IMpaBOBBIX  KYIBTYp. OTO  NPEAONPEAEIIsieT
HeoOHO3HAYHOCMb UHMepNpemayuy NoHamus HenpuxkocHogennocmu. C 3TOU TOYKU
3peHusi B 3aBUCUMOCTHU OT XapaKTepa MPaBOBOM KYIbTYpbl MOKHO BBIJIEIUTH JBa
OCHOBHBIX MOJIX0JIa K BONPOCY O HEINPUKOCHOBEHHOCTU. B cTpaHax eBporenckon
IPABOBOM KYJIBTYpPbl TaKOW TMOAXOA OTpakaeT pa3Hble CTAaauUd Pa3BUTHUSA
KanuTajanu3Ma, a TakkKe Mepexoqa K HMH(OpPMaIMOHHOMY OOIIEecTBY, a B adpo-
a3MaTCKUX CTpaHaxX €BpOIEWCKoe IMpaBO, Kak MpaBUJIO, MPUBHECEHHOE Tyna
eBponeiamMm, AeUCTBYeT HapAAy C TPAAUIMOHHBIMH HHCTUTYTaMU OOBIYHOTO,
WHJYCCKOTO, HWCIAaMCKOTO H Jp. TIIpaBa, B KOTOPBIX IIOJOXKEHHE O
HEIIPUKOCHOBEHHOCTH OTCYTCTBYET, HO BBITEKAET U3 XapaKkTepa MOHHUMAHHUS 3TOrO
mpaBa. Tak, B paMKax €eBpONEMCKUX MPABOBBIX KYJbTYpP, HE3ABUCUMO OT Pa3IU4IUI
MEKy KOHTUHEHTAJIbHBIM U AHTJIO-aMEPUKAHCKUM MPAaBOM, HENPUKOCHOBEHHOCTh
JUYHOCTH  TMPOBO3IJIAIIAETCS  BBICIIEH  I[IEHHOCThIO, OOecreyuBaeTrcs U
rapaHTUPYETCs TOCYAApCTBOM C ONOPOM Ha HOPMBI MEXAYHAapOIHOro Ipasa. B
OTJIMYME OT JToro, B adpo-a3uarcKux CTpaHaxX, IMOAXO0J K mpodseme

HCIIPUKOCHOBCHHOCTH 0OBIYHO OTpaXaCT BJIMAHHUC TPAJUIOHNOHHOI'O IIpaBa,
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MIPOSIBIIAIONICECS KaK B paMKaX CHCTEMbl MCTOYHHUKOB IIpaBa, TaK M Ha YpPOBHE
OOIIECTBEHHOT O CO3HAHUSI.

3) [IpaBoBasi KaTeropusi «HEMPUKOCHOBEHHOCThHY» IYyaMCTUYHA — OHA
MOHUMAETCSl KaK 3auuma om nocsaeamenbCme U HeeMeulamenbcmeo co CmopoHbl
opyeux auy. AHamu3 U 000OIIEHHE CYIIECTBYIOIIMX B HOPUIWYECKOM Hayke
MOJIXOJIOB K TMOHWMAHHUIO TpaBa HA HEMPUKOCHOBEHHOCTH, MO3BOJISIET CHENATh
BBIBOJI, YTO HEMPUKOCHOBEHHOCTh PAaCIPOCTPAHSCTCS HAa BCE OOBEKTHI, KOTOPHIC
CBSI3aHBI C CYIIECTBOBAHUEM U Pa3BUTHEM JIMYHOCTH. AKIICHT JIeaeTCsI UMEHHO Ha
CBSI3b C JUYHBIMH MpPaBaMH W CBOOOJAMH 4YeNIOBEKa (IIPaBO Ha KWU3HbB, JIMYHYIO
CBOOOY, OXpaHy 37I0POBbsI, YECTH U JJOCTOMHCTBA, TEICCHYIO IIEJIOCTHOCTh U T.1.).
Bce ati mpaBa 00pa3yroT €IUHbIN KOMNAEKCHbLU UHCIUMY M HENPUKOCHOBEHHOCMU,
COCTOSAIIMK W3 HOPM pa3IMYHBIX OTpacied TpaBa: MEXKIYHAPOIHOTO,
KOHCTUTYIIHOHHOTO, TPaXXTaHCKOTO, YTOJIOBHOTO TIpaBa ! JIp.

4) OO0CHOBBIBACTCS MMO3ZUIIUAS O TOM, UTO HENPUKOCHOBEHHOCb ABISEMCS
yacmolo obweco 6iaea — B OTOM COCTOUT €€ COIMalibHAs IIEHHOCTb.
HenpukocHOBEHHOCTh OTpa)kaeT B3aMMO3aBUCHMOCTb JIMYHOCTH W OOIIECTBA,
CIIOCOOCTBYET Pa3BUTHIO WHIWBHUAYaJIbHOCTH, HE 3aIUINAs YEIOBEKa OT BIUSHHUS
JIPYTHX, a CIOCOOCTBYSl MPU3HAHUIO TOTO, YTO OTHOIIEHHE YEJIOBEKA C JPYyTUMH
(GOPMHUPYIOT €ro JIMYHOCTh W SIBJSICTCS BAKHEUIITUM YCIIOBUEM €TI0 aBTOHOMHUH H
pazButus. Bmecto Toro droObl paccMaTpuBaTh JIMYHOCTH U OOIIECTBO Kak
AQHTArOHUCTUYCCKUE M Pa3pyIIUTEIbHBIC APYT IS JApyra 3JIEMEHTHI, TPOYKTHBHO
paccMaTpuBaTh WX C TOYKH 3PCHHUS WX B3aMMOJCHCTBHSI — OOIECTBO COCTOUT W3
YHHUKAJBHBIX M Pa3HBIX JIFOICH, KOTOphIE 00bEINHSIIOTCS paau oomero Oyara. Takas
WHTEPIpPETAIs, BO-TIEPBBIX, MO3BOJISIET YEIOBEKY SICHEE YBUIECTh KaK CBOIO BJIACTh
HaJ| JAPYTMMH, TaK W BBITEKAIOIIYI0 W3 HEE OTBETCTBEHHOCTh. BO-BTOpBIX, 3TO
MOKA3bIBAECT COIMMAIBbHYIO IIEHHOCTh HEMPUKOCHOBEHHOCTH HE TOJBKO IS
OTJICTHHBIX JIFOJICH, HO M VIS OOIECTBA KaK TaKOBOTO. B-TpeThUX, 3TO MO3BOJISET
OCO3HaTh, YTO HEMPUKOCHOBEHHOCTh BBITIOJNIHSIET HE JE3UHTETPHUPYIOIIYIO, a

HA000POT, OOBEUHSIONIYIO POJIb B OOIIECTBE.
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5) B JYccepTaluu Jenaercs BBIBO/I, 4TO cooeporcanue
HenpuKoCHOBEHHOCMU 3aBUCUT OT 00BEKTa, aTpuOyTOM KOTOPOTO OHA SIBJISIETCS (Ha
KOTOPBIN HaIpaBJICHBI MOCITATENbCTBA), U OT CYObEKTa, B TOM YHCJIE€ €ro cTaTryca:
obwecpaxcoanckass HENPUKOCHOBEHHOCTb, XapaKTepHU3ylolllas CTaTyc JIo0oro
YeJI0BeKa BHE 3aBUCHMOCTU OT 3aHUMAEeMOW UM JOHKHOCTH U 00beMa UMEIOIITUXCS
y HET'O JOJKHOCTHBIX TIOJTHOMOUUH, U chneyuanbHas (nosviuienHas), 00ycloBIeHHas
O0COOEHHBIM CTaTyCOM MpPEACTaBUTENECH OPraHOB TOCYAAPCTBEHHON BJIACTH, B CUITY
3aHUMAEeMbIX MMHU JIOJDKHOCTEW U BBIMIOJHSIEMBIX 00s3aHHOCTEWU. BbljeneHHbIe
KPUTEPUHU TTO3BOJIUIIN OMPEEIIUTh, YTO HEIPUKOCHOBEHHOCTH BBICTYIAET KaK 1paso
JUYHOCMU, KOTJa pedb HUJeT 00 WHIAWBUIYATBHOCTH, CBOOOJE U YCIOBHSIX
KU3HEJIEATEIbHOCTH YEJIOBEKA, NMPAO-npUuuUnecus CneyuanrbhblX Juy, KOraa 3TO
KacaeTcsi MpeICTaBUTENe ToCYAapCTBEHHBIX OpraHoB, 00JIaIaloUX OCOOBIM
CTaTycoM, a TakXKe KaK 3auuma 20cyoapcmed, €ro TEppUTOprUr, COOCTBEHHOCTH U
JIp. OT JIFOOBIX MOMBITOK 3aXBaTa CO CTOPOHBI IPYTUX TOCYIaPCTB.

6) B pabore npensiokeH HOBBIM MOAXOA K IOPUIUYECKOMY TMOHUMAHUIO
HEMPUKOCHOBEHHOCTH — B 3aBHCHMOCTH OT cCTaTyca CyObeKTa, Ha KOTOpOTO
pacnpocTpaHseTcss HEMPUKOCHOBEHHOCTh, MOKHO BBIICJIUTH HEIIPUKOCHOBEHHOCTH
JUYHOCTH U TIPABOBONH UMMYHUTET.

Henpukocnosennocms ~ nuynocmu  BKIOYaeT B ce0S  JIMYHYIO
HETPUKOCHOBEHHOCTh, HEMPUKOCHOBEHHOCTh YAaCTHOM >KM3HM M JKWIHILA, U
IpeJICTaBIIsIeT COO0M COCTOSIHME HEBMENIATENIbCTBA U 3alUIIEHHOCTU JTUYHOCTH U
CBSI3aHHBIX C HEM OOBEKTOB, OT MOCATATENILCTB JIPYTUX JIMII.

IIpasosoti ummyHumem, CBOMCTBEHHBIM JTUIaM 00JIaJaI0ONUM CIICIIHATHLHBIM
CTaTyCcOM, UMEET JBE COCTABIIAIONIME: a) HEIPUKOCHOBEHHOCTh JIMYHOCTHU, B TOM
YUCJI€ YCTAHOBJICHHME OCOOOTO TOpsiAKa TMPUBICUCHHUS K  HOPUANYECKON
OTBETCTBEHHOCTU OMPEACIICHHBIX JIUIl, U 0) HEOTBETCTBEHHOCTh — OCBOOOXKICHUE
CHEUUAIBHBIX JIMI] OT HOPUAUYECKUX OOSI3aHHOCTEM M HEBO3MO>KHOCTH

IMPUBJICYCHNA K OTBECTCTBCHHOCTH B 3aBUCUMOCTH OT CTATyCa U MMOJTHOMOYMH.
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7) HccnenoBaHne MHCTATYTa HENPUKOCHOBEHHOCTH, IIPOBENECHHOE
aBTOPOM, TPHUBOJIUT K BBIBOJY O TOM, YTO cCHeyu@uxka HenpuKoCHOBEHHOCMU
OMOENbHLIX TUY — npedcmagumenel 61acmu, 3aKI0YaeTCs: a) B HAUTMYUU Y HHUX
HEMPUKOCHOBEHHOCTH OOIIETPaKTAHCKON U CIENHAbHOM; 0) B OrpaHUYEHHOCTU
UX TIpaB-IPUBWICTUNA TIyTE€M HAJIW4YUsl HOPMATHUBHO 3aKPEIJICHHBIX OCOOBIX
MPOLEAYP CHATUS TAaKOM HENPUKOCHOBEHHOCTHU IPU OMNPEACICHHBIX YCIOBUSX.
Hamnune Takoll HENPUKOCHOBEHHOCTH Yy MPEACTABUTEIEH TIOCYAApCTBEHHBIX
OpraHoB CBHUJETEIBCTBYET HE O HAPYIICHWH NPUHLIMIA PABEHCTBA BCEX NEPEN
3aKOHOM M CYZIOM, & 0 HeoOX0OUMOCHMU UCKIIOYEHUS U3 00we20 npasuia 88Uy
0coboeo cmamyca 3mux cyOvekmos W BO3JOKEHHBIX Ha HUX OO0S3aHHOCTEH IIO
MIPEICTABICHUIO WHTEPECOB TocyAapcTBa W oOmectBa. Tak, UMMYHHUTET He
pacimupsieT 00beM HEMPUKOCHOBEHHOCTH U HEOTBETCTBEHHOCTH, HO B TO K€ BpeMs
COKpaIllaeT BO3MOXXHOCTh WX OrpaHudeHus. OHM TPOTHUBOCTOAT OIMACHOCTH HX
HEJIOIYCTUMOIO OTPAHUYEHUSI B CBS3U C BBINIOJHEHUEM COLIMAIBbHO-3HAYMMBIX
(G yHKIUH.

8)  KoHkperusanus HENPUKOCHOBEHHOCTH B OTPAC/IAX IpaBa MO3BOJIKIIA
aBTOpYy cghopmynruposams onpeoeneHue HenpuKoCHOBEHHOCMU YACMHOU HCUSHU,
I0J, KOTOPOM NMOHMMAETCA HEBMEWIATEIHbCTBO BO BHYTPEHHHUM W BHELIHUW MUP
YEJIOBEKa, 3allMTa JMYHOCTU OT MOCATATENbCTB JIPYTMX JIMI[ U OXpaHa TallH U
nHpopmaruu o Hell. B JaHHOM TOHSTHUU TPOCIICKUBACTCS CIEAYIOIIEES: IMPaBO
KOHTPOJIMPOBATH pacmpocTpaHeHue uHdopmaiuu o cede, mpaBo TpeOOBaTh He
pasriamarb CBEICHUs JIMYHOIO XapakTepa, IIPaBO Ha 3alIUTYy CBOEH YaCTHOU
xu3Hu. Kpome Toro, B pabore cdopMmynupoBaH BBIBOJI 00 omcymcmeuu
abCcoNOmMHO20 Xapakmepa HenpuKoCHOBEHHOCMU, TaK KaK OHa OrpaHuYeHa |
periiaMeHTUpOBaHa MPaBOM, HMHTEpecaMyd W CBOOOJAaMM Jpyrux Juil. Tak, B
3aKOHOJATEJIbCTBE  PA3JIMYHBIX TOCYJApCTB  IPEAYCMOTPEHBI  CIICLIMAIbHBIC
MEXaHU3Mbl OTrPAHUYEHUSI HEMPUKOCHOBEHHOCTH, KOTOPBIE OCYILECTBIISIIOTCS

HNCKIIIOYUTCIIbHO B COOTBCTCTBHUU C 3dKOHOM U B paMKaX YCTAHOBJICHHBIX ITPOLICIYD.
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9)  VYcraHoBieHO, 4YTO  pPa3BUTHE WCKYCCTBEHHOTO  WHTEIUICKTA,
MH(OPMAIIMOHHBIX U HU(POBBIX TEXHOJOTUH, aKTYaJIU3UPYET BOIMPOC O 3aIIUTE
HENPUKOCHOBEHHOCTU JIMYHOCTH. MHpopMaTn3amnus obiiecTBa U HCIOIb30BaHUE
pPa3IMYHBIX COBPEMEHHBIX TEXHOJOTHMH OO0YyCIaBIMBAIOT TMOSBICHUE HOBBIX
AJIEMEHTOB YaCTHOW KM3HM, K MPUMEPY, Pa3IMUHbIX HU(POBBIX CIEI0B, KOTOPHIE
TpeOyIOT 3alUThl. DTO B CBOIO OYEPEIb, OKA3bIGAEM GAUAHUE HA COOepicanue u
VPOBEHb YACMHOU HCU3HUL.

Teopernyeckas W  NpPaKTHYeCKass  3HAYUMOCTh  JMCCEPTALMH.
Teopemuueckoe 3HaueHue WCCIENOBAHUS COCTOMT B pPa3pabOTKE MOHSITUS
HEIIPUKOCHOBEHHOCTH, HWCCIEIOBAHUM HEIMPUKOCHOBEHHOCTH B CHUCTEME IIpaB
JUYHOCTH M €€ KOHKPETH3al[Mu B OTpAciAX MpaBa, BBEJACHHHM B HAy4HbIA 000pOT
HOBOT'O TOAXOAAa K ONpPEACIICHUI0 BHUJIOB HENPUKOCHOBEHHOCTH. [Ipaxmuueckoe
3Ha4eHue 3aKIYACTCs B BO3MOKHOCTH MCITOJIb30BaHUS MOJOXKEHUN AUCCepTalun
B IPABOTBOPUYECKON 1 MPABONPUMEHUTEILHON IPAKTUKE, & TAKKE B UCIIOJIb30BAHUH
MaTepHaioB JAHMCCEpTallMd B 00pa30BaTEIbHOM IMpOLECCe, B YacTHOCTH B
npenofgaBaHun KypcoB «Teopust rocymapcrBa u mpaBa», «IIpaBoBoil craryc
mnyHocTU» U «IIpaBa uenmoBekay.

Anpofanusi pe3yabTaToB HccjaenoBanus. [lonokeHusi, BbIHECEHHBIE
aBTOPOM AMCCEPTAMOHHOTO padOThI AJIs 3alIUTHI, TPOILIM anmpoOalnio B HAyYHOU
1 00pa30BaTEIHLHON NEATEITLHOCTH.

OCHOBHBIE MOJIOKEHUSI AUCCEPTALMN OTPAXKEHBI B HAYYHBIX MEPOIMPUATHSIX:
MexayHapoiHON HaydHOU KOH(EpPEHIIMU CTYJAECHTOB U MOJIOBIX Y4eHbIX «IIpaBo
Ha MyTH K YyCTOWuMBOMY pa3ButHio», T. Mocksa, PYJIH, 20.04.2024; IX
MexyHapOJJHOM HAay4YHO-IIPAKTUYECKOM KOHBEHTE CTYIECHTOB M acCIUPaHTOB
«IIpaBoBOI1 peHeccaHC: HOBasi 3pa wopucnpyiaeHuun», r. Kazans, PYJIH, 29-
30.11.2024.

ABTOpPOM ONMYOJIMKOBAaHO 4 HaydyHbBIX CTaThU M TE3UCOB HAYYHBIX TOKJIA/IOB.
PesynbTaThl Hicciie0BaHUs BHEAPEHBI B yIEOHBIN MPOIIECC B paMKaX JTUCIUILIAHBI

«Teopust rocyiapcTBa u paBay.
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CTpykTypa auccepTanMu BKJIIOYACT BBEJCHHUE, TPU TJIABBI, 3aKIIIOUCHUE U

CHHCOK HCIIOJIb30BaHHOM JIUTCPATYPBHI.
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I'/TABA 1
MeTtoponornyeckue OCHOBbI MCCJIE€10BAHUA NOHATHS

CHCIMPUKOCHOBCHHOCTB» B IIPpAaB€

1.1. 360111014”}1 ROHUMAHUA Kamezopuu «HenpuUKOCHO6EHHOCHLb))

HccnenoBanue mpoliiecca CTAaHOBJICHUSI TOCYIapCcTBa U OOIIECTBA B Pa3HbIC
MCTOPUYECKUE DBIOXU TMO3BOJSIET BBIABUTH HSBOJIIOLMIO TPABOBBIX SIBICHUN,
paccMaTpuBasi HMX C YYE€TOM KYJIbTYPHBIX, COIMAJIBHBIX, SKOHOMHWYECKUX,
MOJINTHYECKUX U UHBIX (DakTOPOB. Tak, M3ydeHne MOHATHUS IIpaBa, HAUMHAs C CaMbIX
PaHHUX 3TaIOB €r0 MOSBJICHUS, 1a€T BO3MOXXHOCTh MOHSThH, Kak ()OPMHUPOBATIOCH
IIPaBO M OIPEJICTUTh €r0 3HaYeHUE B COBPEMEHHOM OOIIIECTBE.

Ha nporsbkeHun BEKOB MPaBO MPETEPHENIO HEMAJIO U3MEHECHWH, OTpakas
COLMAJIbHBIC PEAIMM PA3JIMYHBIX JI0X. B IOpUIAMYECKOM HAyKe CYIIECTBYET
MHO»ECTBO KOHIIEMIMK MOHUMaHus mnpaBa. Ha maHHBIA MOMEHT OOBIYHO MO
IIPAaBOM [IOHMMAKT COBOKYIHOCTb MPABWJI TIOBEICHUM, YCTAHOBICHHBIX U
CaHKIITMOHUPOBAHHBIX TrocyaapctBoM. I[lo cyru, mpaBo mpeAcTaBiIseT COOOM
«BHENTHIOW (OPMY», KOTOpas BhIpakaeTcsi B popMaJIbHOM, TEKCTOBOM BBIPKCHUU
MPaBOBBIX HOPM U MPUHIUNOB. OJIHAKO, CYIIECTBYIOT U IPYTUE MOAXO0/AbI, KOTOPHIC
OMMUPAIOTCA Ha HWJEeH KIaccuueckor ¢uimocoun — HampuMmep, Ha UL
€CTECTBEHHOI'O IIPaBa, IMIPOM3BOJIHOMY OT IPUPOIBI YEIIOBEKA.

Ocoboro BHHMMaHHUS 3acly’KMBAaeT IIOHUMAaHHE IIpaBa dYepe3 IMpU3MY
COLMAIIBHBIX OTHOLICHUH. Peub uAeT 0 TOM, 4TO YEJIOBEKY JJIsl CYIIECTBOBAHUS U
pa3BUTHUSI B OOIIECTBE TpeOyeTcs OMpeleNIeHHbI MHCTPYMEHT, KOTOPBIA OyneT
peryaupoBaTh B3aMMOOTHOIIEHUS MEXIY JIOJAbMU U Pa3InuHble OOIECTBEHHBIE
MPOLIECCHl. DTUM MHCTPYMEHTOM KaK pa3 BBICTYIAET IPaBO, KOTOPOE UMEET Pa3HYIO

¢bopMy B 3aBUCUMOCTH OT 3Tama pa3BUTHs 0OIIIECTRA.
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Cornacio mHenuto C.C. AnekceeBa, «IpaBO NPHU3BAHO OBITH HOCHTEIEM
YHCTOrO pa3yma, BBICTYIIaTh B KAYeCTBE IpaBa yeoBeka»®. Peub WIeT 0 TOM, 4To
[P [OMOLIM IpaBa yAAETCs PACHpPOCTPAHATH PA3JIMYHBIE HACANBI MTOBEICHUS,
IYyXOBHBIE IIEHHOCTH M MOpaJIbHbIE Hauajga Ha OOILECTBEHHbIE OTHOIICHUS, TEM
CaMbIM BJIMSTH HA COUUATBHBIN MOPSAAOK, MO CYTH, «OBITh ONOPOM SISl TOTO, YTOOBI
«BO3BpalIaTh» UX JIIOJSIM B c(epe OTHOIICHH, HAMOIHEHHBIX aHTaroHU3MaMu,
KOH(JIMKTAMH, CTPACTAMH, CYPOBBLIMHU U TPYIAHBIMH OYIHIAMI»®,

Takoe NOHMMAaHME MMO3BOJIAET ONPEAEIUTD NPABO KaK MOPSAOK OTHOILIEHUM,
YCTaHOBJICHHBIH B OOIIECTBE U MMO3BOJISIONINI YEJIOBEKY B HEM CYIIECTBOBaTh. Peub
UAET «00 y4yacTHHM 4YEJIOBEKa C €ro YCWINEM B pealbHOM XU3HU, OTIMYHOM OT
HAaIlIeH, B pealibHOM KU3HU HEKOTOPBIX OHTOJIOTHYECKUX a0CTpaKIUi MOpSAKa WIH
TaK Ha3bIBAEMBIX BBICIINX, HJIM COBEPIICHHBIX OOBEKTOB»°, Kak mHImeT M.
Mamapramsuin. ITO CBUAETENBCTBYET O TOM, YTO YEJIOBEK HE IIPOCTO CTPEMHUTCS
K BBDKMBAHUIO U CAMOCOXPAHEHUIO, HO ¥ y4acTBYET B )KU3HH OOIIECTBA, UCIIOIb3YET
IPABO KAK UHCTPYMEHT COOCTBEHHOT O Pa3BUTHS U 3aILUTHI.

JlaHHYIO TOUKY 3pE€HUs MOXXHO HAWTH B Tpydax Apyrux yuyeHsix. [.M.
Mypom1ieB, aklIeHTHpPYsT BHHMAaHHME Ha HadaJbHBIX (hopMax MpaBa B YCIIOBUSX
OCCIMCHhbMEHHON KYJIbTYphI, MOHUMAET TMOJ TPABOM «CIUTHBIA C TICUXUKOM,
CO3HaHUEM U TMOBEICHHEM HWHIUBUIOB MOPAIOK OTHOUIEHUH, oOecreurBarouIui
(YHKIIMOHUPOBAaHWE U BOCHPOM3BOACTBO  TMEPBOOBITHBIX  COLMAIBHBIX
OpraHu3MoB»®,

N.Y. AybakupoBa NHILET, YTO «BHECEHUE 3JIEMEHTA YIOPSIOYEHHOCTH B
COLIMAJIbHBIE JEHUCTBUS KOPPEIUPYET C MPOLIECCAMU T'€HE3UCA U PA3BUTHS IIPABa,
BBICTYIAIOLIEr0 KApKacoOM B YCTaHOBJIEHUU COLMAIbHOrO mnopsaka. IIpaso, mo

CYILECTBY, €CTh UJIES O COLMATILHOM IOPAIKE M BO UMsI COLMAILHOIO MOPSIKA ',

3 Anekcees C.C. ITpaso: a36yka — Teopus — qunocodus: OmbIT KOMIUIEKCHOTO HccaenoBanus. M.: «CtatyT», 1999.
C. 671-672.

4 Tam xe.

® Anexcees C.C. Yka3 cou. C. 672.

& Mypomues I'.U. TTpasorenes: mpobnemsl metogosnoruu / RUDN Journal of Law. 2021. T. 25. No 2. C. 371.

" TIpaso. Iopsanok. Llennoctu / E. A. ®ponosa, K. B. Aramupos, Y. Ay6akuposa [u ap.]. Mocksa : IIpocrexr,
2022. C.102.
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JlaHHBI TOAXOJ K MOHMMAHUWIO MpaBa XaPAKTEPU3YET €ro MHCCHUIO B
obmiectBe. lmeercs B BHAy, YTO MpPaBO MpPEACTaBISET COOOM OmpeeseHHbIN
MOPSZIOK OTHOIIEHWH B 0OIIECTBEe, BBHIPAOATHIBAIONINI TMpaBUia IOBEICHUS
YeJIoBeKa B COlIMyMe, 0€3 ClIeIOBaHUSI KOTOPBIM OOIIECTBO MOXKET MOTMOHYTh. ITOT
MOPSIOK, KOTOPBIA YCTaHABIUBACTCS B 3aBUCUMOCTH OT MCTOPUYECKOW DIOXH,
KYJIbTYpBl OOIIECTBA U UHBIX (DAKTOPOB, SIBIIAETCS OOBEKTUBHON HEOOXOIUMOCTHIO
IUT pa3BUTHS OOIIECTBA U TOCYIaPCTBEHHO-TIPABOBBIX SBICHHM.

OaHMM U3 KJIFOUEBBIX 3JIEMEHTOB MOPSAIKAa OTHOIIEHUHN B OOIIECTBE SBISIETCA
HENPUKOCHOBEHHOCTh, KOTOpasl TAaK)K€ MIpaeT BaXKHYIO pPOJb B HCCIIEIOBAHMSIX,
MOCBSIICHHBIX MpaBaM yesoBeka. PaccMoTpeHne HempUuKOCHOBEHHOCTH B ITPOIIECCE
MCTOPUYECKOTO PAa3BUTHS OOIIECTBA MOXKET MOMOYb MPOCICAUTH SBOJIOLMIO
JAHHOTO SIBJICHMS, HaUYMHAs C CaMbIX pPaHHUX (OpM OpraHu3aluu OO0IIeCTBA U
3aKaHYMBas COBPEMEHHOCTHIO. OUeBHIHO, YTO HEMPUKOCHOBEHHOCTh HE BCET/IA
OTpaHUYMBAJIACH BOIMPOCAMU WHAMBUYATBHBIX IpPaB YEJIOBEKa W 3alIUTON €ro
JAUYHOCTA. B 3aBUCUMOCTH OT COIMANBHBIX, KYJIbTYPHBIX, SKOHOMHUYECKUX H
HNOJUTUYECKUX MPOLECCOB, UMEIOIINUX MECTO B Pa3IMYHbIE UCTOPUUYECKUE SIOXH,
JTaHHOE TIOHSATHE TIPETEPIIeTI0 MHOKECTBO H3MEHEHHH.

HenpukocHoBeHHOCTH O€peT CBOE HAa4aJIo B TPAAULIMOHHOM ([10-, Tpei- TH00
PaHHEKJIACCOBOM) OOIIECTBE, KOTOPOE MPEICTABISET COO0M OJTHY U3 CAMBIX PAHHUX
¢dbopM conmansHOM opranu3aruu oomiecta. JlanHas ¢oopMa OCHOBaHA Ha POJICTBE U
XapakTepu3yerca  OCOObIMHM  MEXaHU3MaMHM  3allUThl,  PETYIUPYIOIMIMMU
B3aMMO/JICHCTBME BHYTPU OOUIMHBI M 3a €€ mpeaenaMmu. BaxkHoe 3HaueHHe B
pPEryIUPOBAHUM OTHOIICHUH B 3TOM OOIIECTBE HMMEIOT COLMAJIbHBIE HOPMBI,
NO3BOJISIfOLIME  oOecreurBaTh  OOLECTBEHHBIH MOPSAOK, CHOCOOCTBYIOLIUE
COBMECTHOMY MHUPOBOCHPHUATHIO, 3alIUTe U YBWKEHUIO IPYT Npyra, a TaKxke
YKPEIUJICHUIO COLMAIbHBIX CBA3EH BHYTPH poJia.

OCHOBHBIM 3JIEMEHTOM COLIMAILHOM CTPYKTYpBI TaKOro o01ecTBa ObUI poj,
KOTOPBII IIPEICTABIISLIT COOOM TPYIIITY JIFOIeH, CBSI3aHHBIX OOIINM MPOUCXOKICHUEM

U €IMHOW TEPpUTOpUEN NpoxkuBaHUA. [Ipu 3TOM WiieHBI pOJa CBA3aHBI HE TOJBKO
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KPOBHBIMHU y3aMH, HO M OOIIMMH HHTEpECAMH W IICHHOCTSIMHU. JKU3Hb B TakoM
OOIIIECTBE OPraHU30BBIBAIACH MIPOCTHIMU (POpMaMu, BKIIOYAsE COBMECTHBIA TPy,
o0ObeAMHEHUE YCWIMM 11 yOOBIETBOPEHHUS NOTpEOHOCTE W Ap., YTO
crocoOCTBOBANO  ()OPMUPOBAHUIO CUJIBHBIX COLMAIBHBIX CBA3€H, KOTOpHIE
TpeOOBAUCH JJIsl BBKMBAHUS.

HenpukocHOoBEHHOCTH ObLIa OHUM W3 YCIOBUIM BBDKUBAHUS U COXPAHCHUS
oOmmHbBL. B TpaauiinoHHOM 00IIecTBE JaHHOE SBIICHHE TOHUMAJIOCh HE TOJIBKO Kak
an4yHas 0€30IaCHOCTh, HO U KaK 3allluTa Bcero obmiecTna. JIxoboe mocarareibcTBo
Ha 4YjeHa poJa CUMUTAIOCh HApPYIIEHHWEM HEMPUKOCHOBEHHOCTH BCETO OOIIECTBA.
Takoe MOHMMaHWE HEMPUKOCHOBEHHOCTH OBLIO OOYCIIOBICHO KOJUICKTUBHBIMU
WHTEpEeCaMd U B3aMMHOM OTBETCTBEHHOCTHIO, UYTO CBHJETEIHCTBOBAJIO O
COIIMAIbHOM paBeHCTBE. [IpuMaT HHTEpecoB poaa HaJl HHTEPECAMH JTUIHOCTH OBLT
0COOEHHOCTBIO COIMANBHOTO PETYIUPOBAHUS TOTO MEPUO/IA.

PerynupoBaHue OTHOIIEHHI OCHOBBIBAJIOCH Ha OOBIYASIX, TPAAULIMIX, TaOY,
KOTOpbIE BBIpaXKaJM WHTEPECHl BCEX YJICHOB pOAa. OTH HOPMBI 00Jamamu
CakpaJbHBIM XapaKTePOM, TaK KaK UMEIU MOJl COOO0N PEeITMTIuo3HOE U KYJIbTYypHOE
00OCHOBaHHWE, UYTO TMPHUAABAJIO WM JOMOJHUTEIHHYI0 3HAYMMOCTh B CO3HAHUH
moaed. Onu (GopMUPOBAIM MPEJICTaBICHUE O HEMPUKOCHOBEHHOCTH KakK
0€301acCHOCTH YJICHOB OOIIMHBI, HAXOAAIIUXCS B Tpeesax POAOBOH CTPYKTYPBHI.
OObluan, miepegaBacMble M3 TOKOJEHHMS B  IOKOJIEHUE, (OPMHUPOBAIU
NPEJCTaBJICHNE O TOM, KaKO€ TMOBEJCHUE SIBISCTCS MPHUEMIIEMBIM, YCTaHABIIMBas
OlIpeNeICHHBIE CTaHIApThl ToBeneHus. Taby B CHIy CBOH  CTPOTOCTH
BOCIIPUHUMAJIUCH KaK CBAIICHHBIC MIPaBHJIa, 00ECIICUNBAIOIINE 3AIIUTY TUIEMEHHU.
CambIM cepbe3HbIM Ta0y B 00IIecTBe ObLIM yOMICTBO M Hacuiue. Tak, jroboe
MOCATATENIHCTBO Ha KU3HB U LEIOCTHOCTH WICHOB POJa CUUTAIOCh HAPYIIICHHEM H
IPUBOAMIIO K CEPbE3HBIM MOCIEICTBUSAM, HAIPUMED, B BUJI€ U3THAHUS U3 PoAa. ITO
O3HAYayo0, YTO YEJOBEK BBHIXOAMI 32 PAMKH POJia, a CIEAOBATEIbHO, TEPSIT 3alIUTYy.
[ToaTOoMy, Kaxabli WIEH poja cOONIoAal JaHHBIC TTpaBuiIa JOOPOBOJILHO, TaK KaK

OTCTYINUICHHUC OT HHUX OBLIO CMEPTHU HO)106HO H SBJIAJIOCh HApPYHICHUEM YCTOCB
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OOILIMHBI, YTO OOYCJIOBIIMBAE€T OTCYTCTBHE€ HEOOXOJMMOCTH B almapare
IPUHYKICHUS AJIs1 COOIOICHUS 3TUX HOPM.

[ToMmuMoO BHYTpEHHEW 0€30MacHOCTH HENPUKOCHOBEHHOCTh TAaKKE HMEIa
Ba)kKHEMIIee 3HaYeHHUE I 3alIUThl OT BHEIIHUX yrpo3. KoH(uukTh ¢ coceqHumu
IJIEeMEHaMU MPUBOAMIA K HEOOXOIUMOCTH OOBEIUHITHCS ISl 3alIUThl HHTEPECOB
CBOEro poja. B Takux cHUTyalusXx HENPUKOCHOBEHHOCTh CTAHOBWJIACH YaCThIO
CTpaTeruy BBDKHUBAHUS B YCIOBUSX OOpHOBI 3a pecypchbl, 4TO CIHOCOOCTBOBAIO
Pa3BUTHIO COLMAJIBHBIX HABBIKOB M YKPEIUIEHUIO CBSI3€H MEXAY WHIUBUIAMMU.

Takum obpazom, B TPaIUIIIOHHOM o0riecTBe 00beKmom
HEeNpPUKOCHOBEHHOCMU CMAHOBUMCS  CIUMHbBIL «MUPONOPAOOK», 3aKPEIIsieMbIi
pa3NUYHBIMA HOPMaMHU, COSTUHSS B ce0e peasibHbIe U cCaKpalibHbIe OTHOIIEeHUA. OHa
BBICTYNAET KOJUIEKTUBHOW ILIEHHOCTBIO, KOTOpas OOECHeunBaeT 3alluTy pojaa OT
JHOOBIX TMOCATATENbCTB M COOJIOJEHHWE BHYTPEHHHUX HOPM, IO Yrpo30i
OTCTpaHEHUs OT 0OIKHBI. PooBOE 00111€CTBO, OCHOBAHHOE Ha CUCTEME KPOBHOI'O
POJICTBA U KOJIJIEKTUBHBIX MHTEPECOB, MPEACTABIISIIO COOOM YHUKATBHYIO MOJIENb,
I'Jie HEIPUKOCHOBEHHOCTh HE MMEJA YETKUX IPAaBOBBIX I'PAaHUIL U OCHOBBIBAJIACh Ha
yCTOSIX OOIIECTBA, KOTOPbIE UMEIHN BBICOKYIO 3HAUMMOCTbh JJISl YJICHOB pojJia M UX
3aIUTBl. DTOT JTal pa3BUTHs OOIIECTBAa IMOKAa3bIBaeT, Kak (OPMHUPOBAIOCH
B3aUMO/JICHICTBUE MEXAY  JIMYHOM 0€30I1aCHOCTHIO U KOJIJICKTUBHOH
OTBETCTBEHHOCTBIO, YTO CIIY>KUT OCHOBOM JIJIsl MicCiieIoBaHusl OoJiee MOo3IHUX (PopM
HEIIPUKOCHOBEHHOCTH.

B knaccoBoMm oO1miecTBe Ha €ro AO0OYp)Kya3HOM CTaauu, C OJHOM CTOPOHBHI,
CBOWCTBOM  HENMPUKOCHOBEHHOCTH TO-TIpEKHEMY 00JazaeT  MHUPOIOPSIOK,
3aKpEIUICHHBIN B HOpMax IpaBa, COXPAHSIOIIMI CaKpaJbHBIM XapakTep, C IpYyrou,
MMOHUMAHUE HEMPUKOCHOBEHHOCTH TpPaHC(HOPMUPYETCS TOA BIUSHUEM JEICHUS
obmiectBa Ha kjacchl. [IpyunHON 3TOMY MOCTYXHJIO HEPAaBHOMEPHOE 00JiaaHue
SKOHOMHUYECKMMH pEeCcypcaMH, B PE3yJIbTaT€ YEro KaXKIbld KIJIACC MMEN CBOH
OPUBWIETUH, YTO HAXOAWIO BBIPAXKEHUWE M B JOKYMEHTAaX TOIO BPEMEHHM

(KperocTHOE MpaBo).
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HepaBeHCTBO pecypcoB CTano KIFOYEBBIM (PAKTOPOM pPa3BUTHS KIACCOBOTO
o0IIecTBa, YTO HM3MEHWJIO TMOHMMAaHUWE Ha TOT MOMEHT HMEIOIIUXCS TpaB U
o0s3aHHOCTEH. beaHple KiIacChl UCTIBITHIBAIN MPUTECHEHUS W OTPAHUYCHHUS, B TO
BpeMsi Kak 6orarsie 3(h(PEeKTUBHO 3auIaim ce0si U CBOIO COOCTBEHHOCTD.

Takoe commanbHOE pacciOoeHHWE OKa3zajlo BIMSHWE W Ha TOHUMaHHE
HEMPUKOCHOBEHHOCTU. Eciau B TpajgWIIMOHHOM OOIIECTBE HEMPUKOCHOBEHHOCTH
MOHMMAaJIach KAk 3aIlliuTa OT HACWIIMS W yrpo3 W oOecleurnBajia MHTEPECHl BCETO
poza, To ¢ 00pa30BaHUEM KJIACCOB M YCHIJIEHUEM COLMANBHBIX Pa3jIMunii, OHa cTala
BKJIIOYATh HE TOJHKO (PM3MYECKYI0 0€30MacHOCTh, HO M MPABO Ha JIMYHYIO JKU3HB,
(UHAHCOBYIO HE3aBHUCHUMOCTH U CBOOOY OT MPOM3BOJIA, B TO YK€ BPEMS CTAHOBSICH
MIPEpPOraTUBON OMPEEICHHBIX CIOEB OOIIeCTBA. DTO MPUBEIO K PACHIUPEHUIO
COJZICpKaHNe HETPUKOCHOBEHHOCTH, HO YMEHBIIMIO KOJHYECTBO CYOBEKTOB Ha
KOTOPBIX OHA PaCIpOCTPAHSIOCh.

Tak, mosiBJIeHHE COMATILHBIX UEPAPXUN U KJIACCOBBIX Pa3IMuUNA MPUBOIUT K
TOMY, YTO HENPUKOCHOBEHHOCMb ACCOYUUPOBANACH C NPABAMU KOHKDEMHbBIX 2PYNN
— cmaHnosunacy ux npusunecueti. Hanpumep, B (deomaabHOM rocyaapcTBe
HEMPUKOCHOBEHHOCTH SIBIISIJIACH XapaKTePHOW YePTOM JIJIsl ONPeIeIEHHOTO0 Kilacca —
deonmanos. M3-3a connanbHOTO cTaTyca U MOJIOKEHUS B KJIACCOBOM MEPapXUH, OHU
uMear OoNbIlle BO3MOKHOCTEH M 3allUIIEHHOCTH, YE€M KpECThSHE, KOTOpHIC
CTAJIKMBAJIUCh C OTPAHUYCHUSIMHU U HAPYIICHUSIMHU CBOMX TpaB. KpecthsiHe Obun
3alUIIEHBI CO CTOPOHBI CBOETO (peojana, SBISISCh €ro COOCTBEHHOCTHIO, KOTOpast
Kak pa3 Oblla HEMPUKOCHOBEHHA. TeM cambiM (heomanbl o0agand BIACTHIO HaT
KpPECThSIHAMH, UYTO CBUETEIILCTBOBAJIO 00 OTCYTCTBUHU COIMAIIBHOTO PABEHCTBA.

B nanHoM oO1iecTBe HEMPUKOCHOBEHHOCTH BOCIIPUHUMAIACh Kak O0phoOa 3a
BJIACTh, TJE KXKIBIA KJIACC CTPEMIUICS 3aKPENHUTh CBOM HHTEPECHI BO BIIACTHBIX
cTpykrypax. Co BpeMeHEeM TaKHe yYCTOM MOPOXIAId KOH(MIUKTHI U COIUATBHYIO
HANPsDKEHHOCTh B OOIIecTBe. BoO3HWKaMM pa3nIuyHbIC JIBWIKEHUS, KOTOPBIC
MBITAJTUCH OTCTAUBATh MHTEPECH HUBIIHUX CJIOCB — OOJBIIMHCTBA HACEJICHUS, YTO

BbI3LIBAJIO COMHCHHA O IPaBUIBbHOCTH CYIICCTBYIOLICTO ITOPSAAKA. I[aHHaSI
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npobsiemMa MOpoXKJana PEBOIOLMOHHBIX yX M CTpEMJIEHME K paBeHCTBY. Tak,
uMeronieecs B OOILIECTBE HEPABEHCTBO M OrPAaHUYEHHE HENPUKOCHOBEHHOCTHU
TpeOOBaIN IEPEMEH.

BaxHbIM 3TanoM, JaBmuM Ha TOT MOMEHT HAIIPABJICHUE K PA3BUTHIO JAHHOTO
SBJICHHUS, TOCITYKHIO MOSIBJICHUE IOPUANYECKUX TOKYMEHTOB, KOTOPBIE COAEPKaIH
AJIEMEHTHI HEMPUKOCHOBEeHHOCTH. B 1215 roma Owina mpunsta Benmkas Xaptus
BonbHOCTEN, OTIMYUTENBHON YEPTOM KOTOPOU CTaJjla IMOINBITKA OTPAHUYUTH BJIACTh
KOpOHBI. XapTusl BHEPBbIE 3aKpENHa UACK O 3aIIMTE JUYHOCTH OT Pa3IMYHBIX
MOCSTATENbCTB, PEUb IIJIa O 3alPETE APECTOBBIBATH JIULL P OTCYTCTBUH 3aKOHHBIX
OCHOBAHUI: «HU OJUH CBOOOJHBIM YEJIOBEK HE OyJeT apeCTOBAH WJIU 3aKJIIOYEH B
TIOPbMY, WJIH JIMIIEH BJIaJ€HUs, I OOBSBIEH CTOAIIMM BHE 3aKOHA, WM M3THAaH,
WM KakuM-THOO [MHBIM] cocoOoM 00€3/10JIeH, ¥ MBI HE IOWIEeM Ha HEro W He
MOIIIEM HAa HETrO WHade, Kak M0 3aKOHHOMY IPUTOBOPY PaBHBIX €ro [ero mpog] u
10 3aKOoHy cTpanb»®, HecMoTpst Ha TO, 4TO ee AeHCTBHE PAcHpOCTPAHSIOCH Ha
HEKOTOpBIE KaTErOPUU HACEJIEHUs, JaHHBIA JOKYMEHT 3aJI0KHJI OCHOBY U 3aITyCTHII
IPOLECC, HANpPaBICHHBIM Ha BOCHPHUIATHE HENPUKOCHOBEHHOCTH B APYIHX
IPABOIOPSIAKAX.

Takum 00pa3zom, MOKHO cZieNlaTh BBIBOJ O TOM, YTO B KJIAaCCOBOM OOILIECTBE
Ha €ro A0OypXKya3HOW CTaAuN HeNnpUKOCHOBEHHOCMb ABNANACL Npusuiecuell
onpeoeneHnblX  K1accog, KOTOpas 3aBHCela OT COLMaJbHOIO cTaryca U
YKOHOMHUYECKUX PECYPCOB, JOCTYI K KOTOPBIM UMEIH TOJIBKO BBICIIME KJIACCHL. DTO
CBUJETEIBCTBYET O TOM, YTO HEINPUKOCHOBEHHOCTh IIpeTepIiena CUJIbHBIC
W3MEHEHHUS B OTJIMYHMH OT €€ MOHUMAaHHS B TPAAUIMOHHOM OOIIEeCTBE. 3aliuTa
KOJUIEKTUBHBIX MHTEPECOB M LIEHHOCTEH NEPEpPOCia B IPUBUIIETHUI0 KOHKPETHBIX

rpyni, 4To ObLIO 00YCIOBIEHO UMEIOIIUMCS Ha TOT MOMEHT MOPSIKOM B OOLIECTBE.

8 Merpymmenckuii J[.M. Benukas XapTus BOJILHOCTEN U Apyrye HOKYMEHTHL Pycckuii u naTuHCcKumii TexcT. MOCKBa :
W3natenbctBo  IOpaiit, 2025. C.67 // OOpasoBarenbHass miardpopma IOpaiit  [caiit]. URL:
https://urait.ru/bcode/564689 (nara oopamenus: 01.02.2025).



24

[lepexon k Oypxya3HOMY OOIIECTBY CTajd Ba)XHbIM STallOM B HMCTOPUU
pa3BUTHS OOIIECTBA, KOTOPBIM CPOPMUPOBAI OCHOBY COBPEMEHHON SKOHOMHUKHU U
COLIMAIBHOU CTPYKTYPBHI.

[losiBnEeHME HOBBIX TOPrOBBIX IIYTE€W, POCT MEXKIAYHAPOAHOM TOPIOBIIH,
pa3BUTHE TOBApPHOTO MPOM3BOJCTBA M OOMEHA, OTKPHITUE HOBBIX TEPPUTOPHH,
OCBOOOKJICHUE KPECThSIH OT KPEMOCTHON 3aBUCUMOCTH U JIP. MPUBOJIUT K PA3BUTHIO
KaMUTATUCTUYECKUX OTHOIICHUN. B yCIOBUSIX SKOHOMUYECKOTO Pa3BUTHUSI PaCTyT
ropojia, GOpMUPYIOTCS HOBBIE CJIOU HACETICHUS, KOTOPBIE CTPEMSITCS K YIIYUIIICHUTO
KU3HH W COIMAJBHOTO CTaTyca, 4TO TpeOyeT pa3BUTHS WHIWBHUAyaIn3Ma W
HE3aBUCUMOCTU M YTBEPXKJICHUS MPHUHIMIA (POPMAIILHOI'O paBEHCTBA BCEX MEpPEN
3aKOHOM M CYJIOM. DTO MPUBOIAUT K TOMY, 4TO «(HOPMUPYETCS €IUHBIA U PaBHBII
IpaBOBOM CTaTyC TrpaxJaH M MOJJAaHBIX B paMKax OJHOrO TOCYJapcCTBa,
CKJIa/IbIBAETCSI HOBBIM THI JMYHOCTH «COOCTBEHHUKa-Oypxkya». JlaHHBIM THI
JUYHOCTH 3aMHTEPECOBAH B cB00OOIE NpEeAIPUHUMATENBCTBA,
HEMIPUKOCHOBEHHOCTH JIMYHOCTU U COOCTBEHHOCTH, B BO3MOXXHOCTH y4aCTBOBATH B
yIIpaBJ€HUU rocynapcTBoM. C HUM U aCCOLIMUPYETCS MOHITHUE MPAB YEIOBEKA B TOU
3II0X€E, KOTOPBIE CTAHYT HEKMM OIPaHUUYUTENIEM BIACTH» .

Boprba 3a mpaBa denoBeka U HEMPUKOCHOBEHHOCTh JIMYHOCTH CTAHOBUTCS
OCHOBOM OypiKya3HBIX PEBOJIOIUM, B PE3ylbTaTe€ KOTOPHIX MPOUCXOIUT
JOKYMEHTAJILHOE 3aKperjiecHue MpaB W CBOOOJ 4YEIOBEKa, a TakKKe TMOHSTHUS
HETPUKOCHOBEHHOCTH JTMYHOCTH, B [lexnapanuu HezaBucumoctu CIIA 1776 rona
u Jlexnapanuu mnpaB yenoBeka W rpaxaaHuHa Bo @panuuum 1789 roga, 4yrto B
JadbHEUIIEM 3aJI0KUJI0 OCHOBY JJIsl Pa3BUTHS MPABOBBIX CUCTEM, KOTOPBIE CTAJIH

0

IIPOBO3IIallaTh HWHAWUBHAYAJIIBHBIC IIpaBa LIGJIOBGI(Ell. OTO TaKxKe IMOCIIYKHUIIO

® Mypomues I'.1. Koncrutynuonanusm: npobaemsl metojosoruu // Iipaso. XKypran Bricieii mKombl 3KOHOMUKH.
2014. Ne 1. C. 30.

10 Hampumep, cT. 7 JaHHBIX JOKyMEHTOB 3aKpEMsja, YTO «HUKTO HE MOYET MOJBEPTHYThCS OOBMHEHHIO,
3aIep)KaHUI0 WIM 3aKJIIOYCHUIO MHAue KaKk B CIy4asX, IPEIyCMOTPEHHBIX 3aKOHOM, W NpH coOironeHnu Qopwm,
HPEANUCAHHBIX 3aKOHOM. TOT, KTO HMCIPOCHT, M3AACT MPOU3BOJIbHBIM MPUKa3, MPUBEIET €ro B HCIIOIHEHUE WIH
INPUKAKET €ro BBIMOJHHUTH, MOJUICKUT HAKa3aHMIO, KAKIBIA TpaXkIaHUH, BBI3BAHHBIN (OpraHaMu BIAaCTH) WIH
3a/Iep>KaHHBII B CHIIy 3aKOHa, JOJDKEH OeCIPeKOCIOBHO IOBHHOBATHCS; B CIIydae CONPOTUBIICHUS OH IOUICHKHUT
OTBETCTBEHHOCTHY.
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npuHatuio B 1948 romy BceoOmieil nekmapanuu MpaB 4YeloBEKa — IEPBOTO
YHUBEPCAIBHOTO MEXIYHApPOJHOIO JIOKYMEHTA, KOTOPBIA MPOBO3IJIACHI H
CHUCTEMATH3UpPOBaJ MpaBa U CBOOOBI YEJIOBEKA, B TOM YKCIIC MPABO HA JUYHYIO
HEMTPUKOCHOBEHHOCTb.

HenprukocHOBEHHOCTH JINUHOCTH CTAHOBUTCS BaXKHEUILIUM ITPABOM YEJIOBEKaA,
KOTOpOE BKJIFOUAET B c€0s MHOT'O acCIeKTOB: 3alUTy WHAMBUAA OT (PU3NUECKUX
MOCSTaTeNIbCTB, €ro JIMYHON JKU3HU, CBOOOBI U MMYILECTBEHHBIX TpaB. Takxke B
OyprKya3HOM OOIIIECTBE MTpaBa YeJIOBEKA 3aXBaTHIBAIOT COIUAIILHBIE, KYIbTYPHBIE U
MOJIMTUYECKUE aCMEeKThl. Peub uleT O 3amuTe OT JUCKPUMHUHAILIUM, TpaBe Ha
y4acTue B YIpaBJICHUHU rOCYyJapCTBOM U JOCTYIE K nmpaBocyauto. [lepeocmbicienue
MOHATUS W 3HAYECHUS HEMPUKOCHOBEHHOCTHM CTAHOBUTCS BaKHbIM OTBETHBIM
JICICTBMEM Ha BBI3OBBI, CBSI3aHHBIE C PACCIOEHHUEM OOIIECTBA U COIUATbHBIMU
nepeMeHamMu. B ycioBusX KiaaccoBOM OOpbObI BO3HMKAET HOBas KOHIECIIIIMS
COLIMAJILHOTO PAaBEHCTBA, KOTOpash OKa3bIBA€T BIMAHHE M Ha OOIIECTBEHHOE
co3Hanue. IIpoucxoauT TmOBBIIIEHWE YpPOBHA oOOpa3oBaHuUs, JOCTyHna K
uH(OpMAaIMKM, YTO BJIMUSIET M Ha MPaBO Ha HEMPUKOCHOBEHHOCTh JUYHOCTH.
OOmiecTBO MPUXOAUT K OCO3HAHUIO TOrO, YTO IMpaBoBas 3allUTa JOJDKHA
rapaHTUPOBATh HE TOJBKO TpaBa COOCTBEHHUKOB, HO W TMpaBa BCEX UJICHOB
o01IeCTBa HE3aBUCUMO OT MX COI[MAIIBHOIO CTaTyca.

Ilepexonq ot ¢umocodckux  KOHIEMIMA  HEMPUKOCHOBEHHOCTH K
3aKpEIJICHUIO €€ B IOPUJIMYECKHX JIOKYMEHTaX, KaK IpaBa JIMYHOCTH, SIBIISETCA
KJIFOYEBBIM MOMEHTOM DJBOJIIOIIMM TOHUMAaHHsS 3TOM KaTeropuu. B ycrmoBusix
Pa3BUBAIOIETOCS WHAWBHAyAIN3Ma BO3HUKACT MOTPEOHOCTh B (popManm3aiiud u
rapaHTUPOBAHUU MPAB Ye€JOBEKa. Tak, OT HEMPUKOCHOBEHHOCTH, OCHOBAHHON Ha
UJIeIX €CTECTBEHHOTO MpaBa, MPOUCXOIUT MEPEX0] K pa3pabOTKe MPaBOBBIX HOPM,
KOTOpbIE€ HAIIUIM CBOE BBIPAXKEHUE B 3aKOHOJATEIBLCTBE PA3IMYHBIX rOCyapcTB. B
YaCTHOCTH, TMPOUCXOAUT TEepexol OT MHUGPOJIOTHYECKUX U  PEIIUTHO3HBIX
NPEACTABICHUNA O HEMPUKOCHOBEHHOCTU K CBETCKOMY IpaBy, CTABIIEMY OCHOBOM

Oypxkya3Horo ooOmiectBa. Takum 00pa3oM, HENPUKOCHOBEHHOCTb CTaHOBUTCS
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BOKHEUIIIMM acCleKTOM BEPXOBEHCTBA 3aKOHA W MPHUHIIMIA PABEHCTBA BCEX MEpeE]
3aKOHOM U CYJIOM.

Hcxonst w3 BbIIECKa3aHHOTO, BO3HUKHOBEHUE OyprKya3HOro oOIIecTBa
KapAWHAILHO W3MEHWIO NPEICTABJICHUS O IpaBax YEJIOBEKa M B TOM YHUCIE
HEMIPUKOCHOBEHHOCTH  JIMYHOCTH,  TPEBpPAaTUB  HEMPUKOCHOBEHHOCTh U3
abctpakTHOro  ¢GuUIOCOPCKOr0 TOHATHS B  UYETKYI0O TPABOBYID  HOPMY.
HenprkoCHOBEHHOCTH CTaja BOCHPUHUMATHCS KAK BAXKHEUIIAMN SJIEMEHT CUCTEMBI
mpaB denoBeka. OCBOOOXIEHHE OT HOPM, XapaKTEePHBIX IS MPEIbLIYITUX
COIIMANILHBIX  (hopMaruii, MPEJOCTABHIO BO3MOXHOCTh KaXJIOMY YEJOBEKY
MOJIYYUTh 3alIUTYy OT IPOU3BOJIA CO CTOPOHBI FOCYIapCTBA U APYrux aull. IMeHHO
KPYIIIEHHE COCIOBHO-TIPEICTABUTEIILCKOTO XapaKTepa OOIIECTBEHHBIX OTHOIIICHUHN
MOCIIYKUJIO PACIpPOCTPAHEHUIO IIpaBa HAa HENPUKOCHOBEHHOCTh JIMYHOCTU U
MIPOBO3IJIANICHUIO PABEHCTBA IPakaaH.

B 1o xe Bpems, Ha COBpPEeMEHHOM JTalie pa3BUTUS 00IIecTBa MpodiieMa
MOHUMAHHUSI HEMPUKOCHOBEHHOCTH OCTA€TCS  HEPEIICHHOM, TakK Kak ee
WHTEPIPETAIIUU 3aBUCST OT CHEIU(UKHN IPABOBBIX KYJIBTYP.

CoBpeMeHHasi KOHLEMIUS HEMPUKOCHOBEHHOCTH JIMYHOCTU HAXOJHUT CBOE
3aKpEIUIEHUE B MEXKIYHAPOAHBIX JOKYMEHTAaX, KOTOPbIE UMEIOT YHHBEPCAIbHBIN
XapaKTep M 3aKJIa/IbIBAlOT OCHOBY MTOHMMAaHMS JAaHHOTO TpaBa YeJIOBEeKa JJIsl BCEX
rocynapctB. CorjiacHO €M, HENPUKOCHOBEHHOCTH SIBJSIETCS MPAaBOM YEJIOBEKA,
KOTOpPOE BKJIIOYAET B ce0sl JIMUHYIO HEMPUKOCHOBEHHOCTb, HEPUKOCHOBEHHOCTh
YaCTHOW >KM3HHU, >KWIWINA, COOCTBEHHOCTH M Jip. BOJBIIMHCTBO ToCydapcTs,
0COOEHHO €BPOIEUCKUX, UMIUIEMEHTHUPYIOT 3Ty KOHIIECTIIUIO B CBOE HAI[MOHAIBHOE
3aKOHOJIATEJIbCTBO, PU3HABAS 3TO MIPABO HAPABHE C APYTUMH BBICIIEH IEHHOCTHIO.
OnHako, 3TO XapakTEpHO HE Il BCEX MPABOBBIX CHUCTEM, a TOJBKO ISl TEX,
TOCY/IapCTBEHHOE YCTPOMCTBO KOTOPBIX CTPOUTCS Ha BBIPAOOTAHHBIX 3araJIHON
PaBOBOM KYJBTYpPOUM MPUHIIMIIAX JEMOKpPATH3Ma, PABEHCTBA U HAESX MPABOBOIO

rocyJapcTBa.
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B mycynbmaHcKkoM npaBe, rie 0c000€ MECTO 3aHUMAIOT CBSIIIIEHHbBIE TEKCTHI,
HEIIPUKOCHOBEHHOCTh TOXKE SIBJIETCS BAXKHEWIIMM IPaBOM, OTPAKAIOIIHUM
yBaXEHHE K JIMYHOCTH. Hampumep, mapuar 3ampemiaer yYOMHCTBO M HaCUIIME,
IPOBO3IJIAIIAET HENPUKOCHOBEHHOCTh YacTHOM COOCTBEHHOCTH M jp. OpHako
O0COOEHHOCTH TPaBOBOWM CHUCTEMBI, B TOM YHUCJIE€ 0CO00€ 3HAUYEHHUE KYJIbTYPHBIX
TPaJWLINM, NPUIAIOT HEIPUKOCHOBEHHOCTH MHOE IIOHHUMAaHUE, OTJIMYHOE OT TOrO,
YTO COJEPKUTCS BO BeeoOiiiel iexknapaiu mpaB 4eloBeKa.

B OCHOBHBIX 3aKOHaX MYCYJIbMaHCKuUX TocymapctB! mmerorcs crarbu o
HEIIPUKOCHOBEHHOCTH JIMYHOCTH, O PABEHCTBE MpaB KEHIIMH M MYXYUH, HO
coJepXkalliuecs B HHUX YCJIOBHMS O paBEHCTBE [0 IIapuaTy BIEKYT 3a coOoi
ONPEJIETICHHBIE OIPAHUYECHUS: TOCTOSHHBIN KOHTPOJIb 32 KEHIIUHOW, OTPAHUYEHUE
€€ MEepeIBMKEHUS U JOCTyNa K OOpa3oBaHMIO, NMPUHYKICHUE K 3aMYXKECTBY.
N3Bectnsiii ucnamosen W.I1. IlerpymeBckuii ormeuaert: «l1lapuat 00s3bI1BaeT KeHY
MIOBUHOBATLC MYXy»'2. J[aHHBIE MMpaBuiia HAXOIAT BHIPAKEHHE W B HACTOSIIEE
Bpemsi. B 2025 rony B Mpake npuHsiM MONpaBKU K 3aKOHY, pa3pelaline Opaku ¢
9-nerHumu eBoukamu’®, C TOYKH 3pEHHs HMHBIX IPABONOPSAIKOB Takas HOpMa
HapylIiaeT JUYHYI0 HEMPUKOCHOBEHHOCTh, TaK KaK peOEHOK B TAKOM BO3pACTE HE
OCO3HAET MPHUPOJIbI U IOCIEACTBUI OpauHOro coro3a. OIHaKO AJIs1 MyCYJIbMaHCKOTO
rocyJapcTBa JaHHOE TOJIOKEHUE MMEET MECTO ObITh, YTO BBI3BAHO CHEIU(DUKON
IIPaBOBOW CHCTEMBI U CUJIbHBIM BIMSIHUEM PEIUTHO3HBIX HOPM.

B adpukaHckux rocymapcrBax, TIZi€ CYLIECTBYIOT Ppa3HOOOpasHbIE

OTHHUYCCKHUC I'PYIIIILI U CY6KYJ]BTypI)I, IMOHATHUC HCIIPUKOCHOBCHHOCTHU UMCCT PA3HBIC

(bopMBL.

11 Hanpumep: cr. 17 Koncruryuuu Upaka «Kakaplii 4eloBeK MMEET NMPaBO Ha JIMYHYK) JKU3Hb, €CIIM 3TO HE
NPOTUBOPEYHT MpaBaM APYTUX JIMI U 00IIeCTBEHHOW Mopainy, cT. 34 Koncruryun Adranucrana «... CBoboaa u
YeJOBEUECKOEe JOCTOMHCTBO HENPUKOCHOBEHHHI...», cT. 21 Koucrutymum Hpana «IIpaBUTenbCTBO JOIKHO
obecnieynTh MpaBa >XEHIIMH BO BCEX OTHOLIEHUSX B COOTBETCTBHM C MCIaMCKHUMU KPUTEPUSIMH M JOCTHYb
CIIEIYIOLINX LENeH. .. ».

12 Kepumor I''M. Illapuar: 3akon xu3nu Mycynbmad. Otsersl Illapuara Ha mpobnemsl coBpemennoctu. CII6.:
«M3natensctBo «/JI5», 2009. C. 169.

1B «B Vpake TNpUHAIM TIONpaBKW, paspelialomue Opakd ¢ 9-meTHUMHU  JeBoukamm». URL:
https://www.rbc.ru/rbcfreenews/6790bd649a79476462f63a5e (nara obpamienus: 02.02.2025).
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Bo-niepBbIX, HENPUKOCHOBEHHOCTh HAXOJHUT CBOE  BBIPAXKEHUE B
3aKOHOJATENbCTBE, BCTYIAsl OAHUM U3 BAKHEUINX MPaB YEIOBEKA:

- Koncrutynus Hurepun 3akperser: « HempuKoCHOBEHHOCTh YaCTHOM
KUZHM TpaxJaH, WX IKWIMILA, TMEPErnucKd, TeleQOHHbIX NEPErOBOPOB H
TesierpadHbIX COOONIEHU I HACTOAIMM TapaHTUPYETCS M OXPaHsaeTCs» 4;

- Koncturymus 3um0abBe ycranaBinuBaeT: «Kaxablii denoBek HMeeT
OpaBO Ha (QPU3MYECKYI0O M TICHUXOJOTMYECKYI0 HENPUKOCHOBEHHOCTb, KOTOpPAs
BKJIIOYAaeT a) MpaBO Ha CBOOOAY OT BceX (OpM HACUIUS CO CTOPOHBI
TOCY/IapCTBEHHBIX WJIM YacTHBIX HMCTOYHHMKOB; D) mpaBo mpHHHMATH penieHus
OTHOCHUTEJIBHO BOCIIPOM3BOCTBA C YUETOM JIFOOBIX IPYTUX MOJOKEHUIN HACTOSIEN
Koncturynuu; C) mnpaBo HE MOABEPraTbCsi MEAUIMHCKUM WIM Hay4YHBIM
AKCIIEPUMEHTAaM WJIM W3BJICYEHUIO WJIM HCIIOJIb30BAHUIO CBOMX TEJIECHBIX TKAHEU
0€3 CBOEro OCO3HAHHOI'O COryacusn®;

- Konctutynus borcBansl comepkut nosoxenne: «Kaxaplii 4enoBek B
borcBaHne uMeeT npaBo Ha OCHOBHBIE MpaBa U CBOOOABI JIMYHOCTH, ..., & UMEHHO: ...
C) IPaBO Ha 3aIUTY HEMPUKOCHOBEHHOCTH €TI0 WM KIJIKIIA U APYroro UMYILECTBa
¥ OT JIMIIEHHs MMYIIECTBA 0€3 KoMIeHcanum» °;

- Konctutyius Tanszanuu 3akperuisser: «1) Kaxapiii uenoBek umeer
IIPAaBO HA YB&)KCHUE W 3aILUTY CBOEU JIMYHOCTH, JINYHOM KU3HM, CBOCU CEMBU U
CYNPYKECKOM KU3HH, a TAK)KE HA YBAKEHHUE U 3aLIUTY CBOETO KUJIMIIA U JIMYHBIX
coobmieHni. 2) B mensx coxpaHeHus IpaBa 4ejoBeKa B COOTBETCTBUY C HACTOSIICH
CTaTb€il TOCYIAPCTBEHHBIM OpraH YCTaHABJIMBAaET IPABOBBIE IPOLEAYPHI,

KaCaromuccCsa O6CTOHTCHBCTB, criocoba u CTCIICHH, B KOTOPBIX IIpaBO Ha

HCTIPUKOCHOBCHHOCTD YacTHOM KHN3HHU, 0e30ITaCHOCTb  €ro JJUYHOCTH, €TI0

14 Constitution of the Federal Republic of Nigeria, 1999. URL.: https://justice.gov.ng/nigerian-constitution/ (nara
oOpamienus: 16.02.2025).

15 Zimbabwe's Constitution of 2013 with Amendments through 2017. URL: https://www.constituteproject.org
/constitution/Zimbabwe_2017.pdf (nata o6parenus: 16.02.2025).

16 Botswana's Constitution of 1966 with Amendments through 2016. URL: https://www.constituteproject.org
/constitution/Botswana_2016.pdf (nara obpamenus: 16.02.2025).
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MMYILECTBA W JKUAJUIIA MOXET OBbITh HapyuieHo Oe3 yiiepda uisl MOJIOKEHHIM
HACTOSIIEH CTaThU» L’

Bo-BTOpPBIX, HEMPUKOCHOBEHHOCTh HMMEET TIIyOOKHE KOPHU B OOLIMHHBIX
LEHHOCTSX. B cyllecTBYIOMMX CeroHss MHOITOYHCIECHHBIX appUKAHCKUX TUIEMEHAX
70 CHUX TIOp CYIIECTBYET CTPOTMU MOPAIOK OTHOLIEHUM, KOTOpbIE OOecreunBacT
3alIUTYy M IOCTOMHCTBO 3TOro mieMeHu. Oco0oe MeCcTo 3aHMMAIOT KOJUIEKTHUBHBIC
MHTEPECHI, HAMpABJIECHHbIE HA BBDKMBAHUE M pa3BUTHE OOUIMHBL. PerymmpoBanue
IpaBa Ha HEMPUKOCHOBEHHOCTb U JIPYIMX MHAUBUAYAJIBHBIX IpPaB MPOUCXOAUT C
MOMOIIbIO OOBIYAs.

CnenoBaTenbHO, B a(pUKAHCKUX TOCYIApCTBAX COYETAIOTCS DJIEMEHTHI
TPaAULMOHHON W COBPEMEHHOM IIPABOBBIX CHUCTEM. HeEnpUKOCHOBEHHOCTH
BBICTYNAET KaK B Kaue€CTBE MHAMBHUAYAJIBHOTO IIpaBa YEJIOBEKa, 3aKPEIVIEHHOTO B
OCHOBHBIX 3aKOHAaX rOCYJIapCTB, TaK M KaK OOIIECTBEHHAs LIEHHOCTb, MPU3BaHHAsS
3alUIIaTh MHTEPECHl OOLIMHBI OT MOCSATaTeIbCTB CO CTOPOHBI APYTHX JIHUI[ U
oOecreunBaTh €€ BbDKUBAHUE.

IIpoBeneHHOE MCCIENOBAHKME MO3BOJIAET MPUNTH K CIEAYIOIIAM BBIBOJAM.
HenpukoCcHOBEHHOCTh Kak SIBJIEHUE BO3HUKAET B HMCTOPUM HAMHOTO paHbIle
NOHATUSA  HENPUKOCHOBeHHOCTH. Kak  HeoTbemiiembli  aTpuOyT  mpaBa
HEIIPUKOCHOBEHHOCTh MPOXOAMUT 4epe3 BCIO ero ucroputo. Ilonnmanue u Gopmsl
NPOSIBJICHUSI ~ HENPUKOCHOBEHHOCTH  OTpPaKaloT  crnenupuKy  MHpPO- U
IPaBOMOHUMAHUSA B pa3HbIX KyJbTypax M Ha pa3HbIX CTaAusaX uctopuu. B
TPaJULIMOHHOM OOIIECTBE OOBEKTOM HENPUKOCHOBEHHOCTH CTAHOBMUTCS CIMTHBIN
«MHUPOMNOPSATOK», 3aKpEIUIIEMbld HOpPMaMH [paBa, HWMEKOIMMU CaKpaJIbHBIN
xapakTep. B kiaccoBoM obmiecTBe Ha 100ypKya3HOW CTaJuu BO3HHUKAET BOIIPOC O
CTaTyce COLUMAIbHBIX TPYII M HEPABEHCTBE, YTO MNPUBOAUT K IOHHUMAHUIO
HEMPUKOCHOBEHHOCTH — KaK MPUBUJIETUN OMPEEICHHOr0 Kjacca, a B 0yp)Kya3HOM

o0l1llecTBE OCYIIEeCTBIsIeTCST (popManuzaius KOHIEHIMA HEMPUKOCHOBEHHOCTH

17 Tanzania (United Republic of)'s Constitution of 1977 with Amendments through 2005. URL: https://www.con
stituteproject.org/constitution/Tanzania_2005.pdf (nara o6paruenus: 16.02.2025).
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JMYHOCTH, UMEIOIAs] BAKHEHUIIIEE 3HAUCHUE U1 TIPaB YEJIOBEKA WM WX 3alUTHI OT
IIPOU3BOJIA.

CoBpeMeHHBIE ~ MHTEpPOpETallMd  HENPUKOCHOBEHHOCTU  3aBUCAT  OT
O0COOCHHOCTEW TMPABOBBIX KYJIBTYP M OCHOBAaHHBIX Ha HHUX IIPABOBBIX CHCTEM
rocynapctB. C OIHOW CTOPOHBI, B CHUCTEMaxX KOHTUHEHTAILHOIO M aHIJIO-
aMEpPUKaHCKOI0 MpaBa, HEMPUKOCHOBEHHOCTh JIMYHOCTh IMPOBO3IJIAIIACTCS BBICIIICH
[EHHOCTbIO, OOECNEYMBACTCS W TapaHTUPYETCS TOCYIapCTBOM, C OIOpPOM Ha
MEXIyHapOIHbIe AOKYMEHTHl. C Ipyrod CTOpOHBI, B adpo-a3MaTCKUX CTPaHAX
€BpOIIENCKOE MPaBO, KaK MPABUIIO, IPUBHECEHHOE TYAa €BPOIEUIIaMHU, IEUCTBYET
HapsIy ¢ TPAJULIUOHHBIMU MHCTUTYTaMH OOBIYHOTO, MHAYCCKOTO, UCIAMCKOTO U
Ip. TpaBa, B KOTOPBIX IIOJOKEHUE O HENPUKOCHOBEHHOCTH OTCYTCTBYET, HO
BBITEKAECT W3 XapakTepa MOHMMaHUs 3TOro mnpasa. [IpuMepaMu MOTYT CIYKUTb
rOCyJIapCTBa, OTHOCSIIMECS K MYCYJbMAHCKOM MPAaBOBOM CHUCTEME, TAE PEIUTUS
BHOCUT CBOM KOPPEKTHMBBI B HJEK0 O HEINPUKOCHOBEHHOCTH, HAIPUMED,
OTHOCUTEJIbHO CBOOOJABI B JICUCTBUSAX W PABEHCTBE MO MOJOBOMY MPU3HAKY, U
adpUKaHCKHE TOCYJapCTBa, /i€ HECMOTPS HA UMEIOIIMECS KOHCTUTYIHUH, IO CeH
JIeHb CYIIECTBYIOT OOIIMHHBIE HWHTEPEChI, KOTOphIE MOTYT IpeoOagaTh Hal
JUYHBIMU.

Takum oOpa3oMm, YpPOBEHb pa3BUTHUA OOIIECTBa, HEPABHOMEPHOCTh
HMCTOPUYECKOTO MPOIlecca U MHOT00Opa3ue MPaBOBBIX KYJIbTYP OKA3bIBAIOT BIUSHUC
Ha I[IOHUMAaHUE HENPUKOCHOBEHHOCTM B  PA3JIMYHBIX TOCYJapCTBa. OITO

CBUACTCIbCTBYCT O HCOAHO3HAYHOCTHU ITOHUMAHHA HCIIPUKOCHOBCHHOCTH.
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1.2. Ionsamue HEeNPUKOCHOBEHHOCmMU: OomeYeCmEEeHHble U 3apy6e.7fcnble

uHmepnpemayuu

WHCTUTYT HEMPUKOCHOBEHHOCTH — 3alllUThl JMYHOCTH M COOCTBEHHOCTH
CYIIECTBYET C JaBHUX BpeMeH. MHTepnpeTauu uaei HempuKOCHOBEHHOCTH MOYKHO
HalTU B TPYyJdax AHTUYHBIX MBICIUTENEH, TakuxX Kak Apucrtorenb, Llunepos,
VYpnuaH, KOTOphIE YMOMHHAIM O HEPa3phIBHOM CBS3M TOCYAapCTBa, MpaBa H
CBOOO/IbI JINYHOCTH, HEOOXOJUMOCTH HE BPEAUTH IPYTMM U O€30MacCHOMN >KU3HU
JIIOJIEN, M O €CTECTBEHHOM IIpaBe YeI0oBeKa Ha cBOOOIY S,

CMeHa UCTOPUYECKHX DIOX, Pa3BUTHE M (YHKIIMOHUPOBAHUE OCYAAPCTBA,
npaBa 1 o0IIecTBa — BCE 3TO OKA3bIBACT BIUSHUE HA XapaKTep U CTEMEHb 3aIUThI
JUYHOCTU M BCEro 4YTO ¢ HeW cBa3aHo. llonutuueckue, couuanbHbIE,
HSKOHOMUYECKNE M WHBIE U3MEHEHUS B MPOIECCE NCTOPHUUECKOTO PA3BUTHSI BICKYT
3a cOOOH MOSIBIEHUE W NMPU3HAHUE IIPaB U CBOOOJ YEJIOBEKA, a TAKKE UX HOBYIO
uHTepnperanuio. M3HadanbHO TpaBO Ha  HEMPUKOCHOBEHHOCTh  HOCHIIO
UCKJIIOUUTENbHO (hr3nueckuil xapakrep. Ilong HEMPUKOCHOBEHHOCTHIO MOHUMAJH
3alIUTy OT (PU3UYECKOTO BMEUIATENICTBA B KU3Hb U COOCTBEHHOCThH YEJIOBEKa CO
CTOpOHBI Apyrux jull. [lo3nHee ctanu npu3HaBaTh U TyXOBHYIO 3aIIUTY YeJIOBEKa,
ero uyBctB M wuHTewiektal®.  Takum  00pasoM, IIOCTENEHHO  OOBEM
HEMPUKOCHOBEHHOCTH PACHIMPSAETCA: 3aIIUTa JUYHOCTH MPEANOoiIaracT He TOJIbKO
3alIUTy OT TEJECHBIX MOBPEXKIACHUM, HO W 3alIUTy >KU3HHU, 3/10pOBbS, YECTH U
JOCTOMHCTBA, penyTaluu, a 3alluTa COOCTBEHHOCTH — OXBATHIBAET BCE (POPMBI
BJIaJICHUS, KaK MaTepuajibHbIe, TAK M HEMaTepHaJIbHbIC, & HE TOJBKO 3aLTUTY 3eMJIIH

U ckoTa. Takue M3MEHEHUS IPpUBOAAT K HGO6XOI[I/IMOCTI/I 3aKPCIVICHUSA OAaHHOI'O

8 Omanesa A.A. VHCTUTYT NMYHOH HENPUKOCHOBEHHOCTH (TE€OPETHKO-TIPABOBBIE NMPOOIEMBI) : CIEIUATBHOCTD
12.00.01 "Teopus u uctopus mpaBa U rocyAapcTBa; UCTOPUS YUYEHHH O TpaBe U rocyaapctse’ : auccepTaius Ha
COMCKaHUE YYEeHOH CTeTeH! JIOKTopa ropuauueckux Hayk. Mocksa, 2008. C. 23; Peidakos O.10. [IpaBa uenoBeka: ot
UCTOKOB (hri10copCcKO-ITPaBOBOI MBICIH K COBPEMEHHOM reomnojuTuueckoil peanbHoctr // Lex Russica (Pycckuit
3akoH). 2023. T. 76, Ne 12(205). C. 148.

19 Warren S., Brandeis L. The Right to Privacy / Harvard Law Review. 1890. Vol. 4. N. 5. P. 193-220.



32

MHCTUTYTa B JOKYMEHTaIbHOM (opMe, B YACTHOCTH, MPABOBBIX HOpPMaX,
3aTparuBarolUX MpaBa U CBOOO/IbI YEIOBEKA U I'paXk1aHUHA.

CeronHs uccieoBaHUE KOHLETIIMY IPaB U CBOOO/ YeJIOBEKa U IPakJaHUHA
He TepsieT cBoel 3HaummocTu. [IpaBa uenoBeka U MeXaHU3MbI UX OOECHEUEHUs U
3aIUThI, UJIEU TPABOBOTO U COLUATBLHOIO TOCYAAPCTBA, IEMOKPATUUECKUIA PEXUM,
BEPXOBEHCTBO IpaBa M 3aKOHA HAXOIAT CBOE BBIPAXKEHHE B MEKIYHAPOIHBIX U
BHYTPUTOCYJaPCTBEHHBIX JOKYMEHTAaX.

[IpoBo3riamnieHue U Npu3HAHKUE MTPaB YEIOBEKA BbICIIEH [IEHHOCTBIO SIBIISIETCS
BXHEHIIMM TIOJIO)KEHHEM OCHOBHBIX 3aKOHOB MHOTMX TrocyaapcTB. VIMeHHO
KOHCTUTYIIMOHHBIE TIpaBa U CBOOOJBI YEJIOBEKA BBICTYNAIOT SAPOM IPABOBOIO
craryca JJMYHOCTH. OHHU SIBIISIFOTCSI OCHOBOM BCEX APYTHX MPaB, KOTOPbIE HAXOIAT
CBOE 3aKpEIUICHUE B MHBIX oTpacisx mnpasa?’. Ha coBpeMEHHOM 3Talie pa3BUTHS
rocy/apcTBa U 00IIeCTBA OJTHUM U3 TaKUX IIPaB, KOTOPOE HAXOJUT CBOE BhIPAKEHUE
KaK B KOHCTUTYLMH, TaK W B JPYrMX OTpacisiX MpaBa, SBIAETCA IPAaBO Ha
HENPUKOCHOBEHHOCTb.

B coBpeMEHHOM MUpE HENPUKOCHOBEHHOCTh MMEET BAKHEMIIEE 3HAUYCHHE
JUISL Pa3BUTHUSL MPABOBOI'O TOCYIAPCTBA M TPAXIAAHCKOTO OOIIECTBA, ONMPEIACICHUS
PaBOBOr'0 CTaTyca JMYHOCTH U BHIPAYKEHUS CTEIEHH JIEMOKPAaTUYHOCTH OOIIeCTBa
B rocynapcrBa. Bo3MOXXHOCTh HMCHOJIb30BaHUSI HEMPUKOCHOBEHHOCTH IO3BOJISET
CO3/1aTh B OOIIECTBE YCIOBUS, COOJIIO/IEHUE KOTOPHIX HAIIPABIEHO HAa COXPAaHEHUE U
3alIUTy UHTEPECOB KAXK10r0 MHAMBUAA U oOlecTBa B 1iesaoM. Hanpumep, kaxplii
UMEET IpaBO TPeOOBaTh HENPUKOCHOBEHHOCTH CO CTOPOHBI HEONPEAEIEHHOIO
Kpyra Jul, HEBMEIIATENbCTBA UX B CBOIO JIMYHYIO JKHU3Hb, [IPABO 3alUIIATHCS OT
[OCATaTENbCTB CO CTOPOHBI JPYTUX JIUI] U MIPaBO OOPAaTUTHCS B TOCYIapCTBEHHBIC
OpraHbl B ciyvae HapylLIeHUs HENPUKOCHOBEHHOCTH. Opnnaxo
HEMPUKOCHOBEHHOCTh MPHU3BaHAa OOECHEUYUTh HWHTEPECHl HE TOJbKO JUYHOCTH U

obmrecTBa. OHa MOXKET OBITh UCIOJNB30BAaHA M BOMNPEKU UMX MHTEpecaM. B nanHOM

20 3u6oposa O.A. KoHuenius npas 1 cBoO0/ 4eloBeka M rpaklaHuHa, peannsoBanHas B Koncruryruu PO // Tpaso
u yrpasienue. XXI Bek. 2013. Ne 1(26). C. 71.
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cllydae pedyb MJET O HEMPUKOCHOBEHHOCTU (MMMYHUTETE) KaK MpaBe-IPUBUIIETHU
IpEJCTaBUTENEH BIACTH, KOTOpPbIE MOTYT 3JI0YNOTPEOsITh JaHHBIM IIPaBOM
npUHUMAasi HEOOOCHOBAHHBIE U HE3aKOHHBIE PEIICHUS, YTO TPEOyeT HEeIONYILECHUS
TaKUX CUTYyalluil MyTeM pa3padOTKH COOTBETCTBYIOLIETO MEXaHU3Ma OrPaHUYCHHUS
TaKOM HEMPUKOCHOBEHHOCTU U TMPHUBJIEUECHUS] K FOPUIUYECKON OTBETCTBEHHOCTH.
Takum 00pa3oM, BOSHUKAET HEOOXOAMMOCTh UMETh YETKUE MPEICTABICHUS O TOM,
YTO  TaKo€  HENPUKOCHOBEHHOCTb U PEryjJupoBaTh  HMCIOJIb30BaHUE
HEMPUKOCHOBEHHOCTH TakKUM 00pa3oM, 4TOObI JocTUrajcs OajaHc Mexay
HEMPUKOCHOBEHHOCTHIO M MPOTHUBOMOJOXKHBIMH ~ WHTEpecamMu, OajdaHC BO
B3aMMOOTHOILIEHUSAX JMYHOCTH, OOILECTBA M TOCYIAapCTBa, M UYTOOBI OOLIECTBO
OLIYIIAJIO OT 3TOrO MOJIb3Y U XOTEJIO pa3BUBATh JAHHOE IIPABO.

Kareropust HEPUKOCHOBEHHOCTh — MHOTI'0ACIIEKTHAs U MexoTpacieBas. OHa
HaxOJUT CBOIO KOHKPETH3alMI0O BO MHOTUX OTpaciisix mpasa. B Teopuu mpasa moa
KOHKpETU3aluel MOoAPa3yMeBaIOT MEPEXO0] OT HEOIPEAEICHHOCTH IOPUINIECKOTO
MIPEANKUCAHMS K €r0 ONMPEEICHHOCTH, a TAK)KE HEOIPEAEIEHHOCTH HOPMBI 1paBa B
CBSI3U C TMOSIBJICHUEM IOPUJIMYECKOro (akTa K €ro KauecTBY OINpEAESIEHHOrO
npaBoBOro (MHAMBHAyajdbHOro) peryiasropa?l. CymecTBYIOT pa3andHble (OpPMBEI
KOHKpeTH3anuu (IpaBOTBOPYECKas, MPaBOpeaIn3alMontas u ap.) 22 B orpacisx
paBa KOHKPETHU3ALUS OCYLIECTBISIETCS C LEIbK OINPENEICHHOCTH IIPaBOBOrO
pPErYIUPOBAaHUS W JACTANM3ALMM MPUHUUIIOB M HOPM IpaBa, a TaKXKe ydyeTa
CHELM(PUKN PETYIUPOBAHUS DPA3JIMYHBIX OOILIECTBEHHBIX OTHOIIEHUWM. Tak, B

KOHCTUTYOUOHHOM IIpaB€ pPC€db HWIACT O HCIIPUKOCHOBCHHOCTHU JIMYHOCTH,

21 Bracenko H.A. KoHkpeTusalus B IpaBe: METOJ0JIOTMYECKHE OCHOBBI HccnenoBanus // YKypHan poccuiickoro
mpasa. 2014. Ne 7(211). C. 63.

2 Cwm. nogpoGuee: Bapanos B.M., Jlaszapes B.B. Komkperusauus mpasa: HmoHsTHE M mpezens! // TexHuko-
IOPUIMYECKUH aHAIN3 TPaBOTBOPYECKON PEaTbHOCTH COBpEMEHHOH Poccuu : BCTynmuTenbHBIE 3cce W TOKIJIAABI Ha
MeXAyHapoIHbIX hopymax «HOprexHeTnka» B hopmare KpyIjioro cToia u B xKaHpe AUCKYCCHOHHOTO Kiryoa (1999-
2019): B 2 1. Tom 1. Mockga : OGmiecTBo ¢ orpanndeHHOl oTBercTBeHHOCThIO "Ilpocmekt”, 2020. C. 280-294,
Bnacenko H.A. Konkperuzamus B mpase: MeTofolorndeckue ocHoBwl uccienoanus. C. 60-75; 3amouno M.B.
KoHkpernszanust 1 TOJKOBaHHE IOPUAMYECKUX HOPM: HpoOJIeMbl COOTHOLIEHWS M B3aumMmojenctBust // YKypnan
poccuiickoro npasa. 2010. Ne 5(161). C. 105-112; 3anouno M.B. Ilonsitre 1 hopMbI KOHKpETHU3AIMN IOPUANIECKUX
HopM : crieransHOCTh 12.00.01 "Teopus u uctopus npasa ¥ rocyJapcTBa; HCTOPHS yIEHHH O MpaBe U rocyaapctae”
: TUCcepTaIys Ha COMCKaHNWe YUeHO! CTeNeHN KaHauaTa IopuaIndeckux Hayk. Mocksa, 2011. 196 c.; IlImenesa I'.T".
Konkpertuzarus I0puandeckux HOpM B IPAaBOBOM peryiupoBaHuu. JIbBos, 1988.
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TEPPUTOPHH TOCYaPCTBA, HACETICHUS, TPEICTaBUTENEH BIacTH (IIPEe3nICHTa, CyIei
U TIapJIaMEHTapHUEB); B TPAXKIAHCKOM MpPaBe — 3TO HEMPUKOCHOBEHHOCTh YaCTHOM
KU3HU, KUJIHIIA, COOCTBEHHOCTH (3€MENbHBIX YYACTKOB, IBMKHMOTO UMYIIIECTBA U
Ip.); YrOJIOBHOE TMPaBO pEryjaupyeT OTBETCTBEHHOCTh 3a  HapylIeHHE
HETMPUKOCHOBEHHOCTH; B MEXIYHapOJHOM TIpaBe HEMPUKOCHOBEHHOCTHIO
001aJal0T rocyapcTBa, MEKyHapOIHbIE OPraHU3alMU U JIUIA, UMEIOIHE OCOOBIN
CTaTyCc, HalpuMep, AWIUIOMAaThl W KOHCYJbl; a B YCIOBHUAX HWH(MOpMaTH3AIUU
oOIecTBa U Cleayromie 3a Hed 1udpoBu3anueir 0co60e BHUMAHHUE YIEISICTCS
HEMPUKOCHOBEHHOCTH YAaCTHOM >KM3HM deloBeka. VIMEHHO 3Ta OCOOEHHOCTH
MOKa3bIBa€T, YTO  KOHICMIIMS HEMPUKOCHOBCHHOCTH  HEOJHO3HAYHa, W
MPEIONpeesieT HEOOXOAUMOCTh KOMIUIEKCHOTO U MEXAUCIHUILTHHAPHOTO
WCCIICIOBaHUS NTaHHOTO (PEHOMEHa, B TIEPBYIO oOdepenb, Ui (OpMYyITUPOBaHUS
HOBOTO TMOAXO/Aa K ONPENEJICHUI0 HEPUKOCHOBEHHOCTH C TOYKH 3PEHUSI TEOpUHU
npaBa, a TakXKe JJI1 COOTHOIICHHS JAHHOTO TMOHSTHUS C JPYTUMU OJU3KUMU T10
3HAYEHUIO KaTETOPUSMHU, YTO IMO3BOJIUT OOOTATUTh U BHECTH SCHOCTh B IOHATUWHO-
KaTEropruaJIbHbIM anmnapar IpUIUIEeCKON HayKH.

B OTEYECTBEHHOM auTeparype OTHOCHUTEIIFHO TIPUPOIBI
HEMPUKOCHOBEHHOCTH HET €IMHOI0 MHEHHUS. ABTOpbl NpeIaraloT pa3iIudyHOe
MOHMMaHWE KaTeropud HENMPUKOCHOBEHHOCTH, HAIMPUMEp: HEMPUKOCHOBEHHOCTH
JUYHOCTH (TTOHATHE XapaKTePHOE JJII COBETCKOM HAyKH, TpeOyromee coOIt01eHUS
3aKOHA IO OTHOIIEHUIO K TOCYJapCTBY, €ro OpraHaM W JIOJDKHOCTHBIM JIMIIaM),
JAWYHAs HENPUKOCHOBCHHOCTh (TEPMHUH, HWMIUICMEHTUPOBAHHBIH W3 HOPM
MEXIYHapOJIHOTO TpaBa, B KOTOPBINA 3aJ0KEHA WSl YBaKEHHUS MpaB U CBOOOA
YeJIOBEKA M MIPU3HAHMUS MX BBICIIEN IIEHHOCTBIO)?, HEMPUKOCHOBEHHOCTh YaCTHOM
KU3HU (KaTeropus, HameAmas OTpaKEHHE B MEXKIYHAPOIHOM TpaBe U

HAIPaBJICHHAs] HEMOCPEICTBEHHO Ha «IEPCOHU(UKAIMIO», TO €CTh JUYHYI0 U

23 Penben A.I'. TIpaBoBbie kateropun "MMmynuter" n "HenpHKOCHOBEHHOCTB": acMeKThl COOTHOIeHHs // M3BecTus
BBICIINX y4eOHBIX 3aBesieHui. [loBoimkckuii perron. OOmectBennbie Hayku. 2010. Ne 3(15). C. 30.
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CEeMEeNHYIO TaliHbI, 6€30IMacHOCTh HHpOpMaMK o cede u T.1.2%. B cBA3M ¢ JaHHBIM
MOHATUEM MCIIOJB3YIOTCS M TaKMe€ KaKk HWMMYHHUTET, HEOTBETCTBEHHOCTb
(MHAEMHHUTET), TallHa, KOHPUIECHIIMAIBHOCTD U JIP.

[Ipoananm3upoBaB pabOThl OTEUECTBEHHBIX YYCHBIX, MOXKHO BBIICIIUTH
CJIEIYIOIIHNE TOAXOABI K OMPEICICHUIO KAaTETOPUHU «HEITPUKOCHOBEHHOCThY.

Bo-niepBbIX, 10 HENPUKOCHOBEHHOCTHIO TOHUMAIOT CUCHEMY JUYHbIX NPA8,
B YACTHOCTH TPABO KaXXJI0T0 YEJIOBEKAa Ha 3aIIUTYy OT KaKUX-JI1M00 HEePaBOMEPHBIX
IIOCSTAaTEILCTB:

- «HEMPUKOCHOBEHHOCTh — COXPAHSEMBIM B IIEJIOCTH, B HETPOHYTOM
BHJIE, 3AIUIIEHHBIN OT BCIKHMX MOCATATENLCTB CO CTOPOHEI KOTO-ITMO0»2>;

- «HEMPUKOCHOBEHHOCTh — 3TO COCTOSIHUE 3AIUIIIEHHOCTH OT KaKUX Obl

TO HM OBLIO IOCATATENLCTB CO CTOPOHBI»?®

;

- «HENPUKOCHOBEHHOCTh — 3ALIMINEHHOCTh OT IPMMEHEHHS MEp
rOCyJapCTBEHHOIO0 IPHHYKIEHHS B OTHOLICHWH JIMIA M IPUHAMIEKAIIUX EMY
BELIEN — JKUIIUILA, UMYLIECTBA, 0AHKOBCKOI'O CUETa U MHOrO»?;

- «HENPUKOCHOBEHHOCTh ~— TIPaBO  K@KAOr0 TPAXKIAHWHA  Ha
rOCYIapCTBEHHYIO OXPaHy U 3allUTy OT HENPABOMEPHBIX IOCATATENLCTB KOIO ObI
TO HU OBIJIO HA €r0 JUYHYI0 0€30MacHOCTh» S,

[Ipy 5TOM MHEHHS aBTOPOB PA3HATCS, KOTAA PEYb HAET O TOM, Ha KAKHE
BOXHEHMIIME IIEHHOCTH PACIPOCTPAHSAETCS OTa 3alluTa: a) Ha LEHHOCTH
HEOT/IEIMMBIE OT JMYHOCTH: CBOOOAY, ’KH3Hb, 3J0POBbE, YECTh U JOCTOMHCTBO M
T.0.; 0) Ha OXpaHy YCIOBHU >KU3HENEATEILHOCTH 4YEIOBEKA, BKIIOYAIOIINE

HUMYHICCTBO M JKUINIIC JIMYHOCTH, TaﬁHy MNEePCIIUCKu M1 Aap. CJIG,I[OBaTeJILHO,

HCIIPUKOCHOBCHHOCTDL pPAaCIpOCTPaAHACTCA Ha BCC O6’b€KTBI, KOTOPLIC CBA3aHBI C

axmeroa C.E. WHIUI HENPUKOCHOBEHHOCTH 4YacTHOM JKHU3HU: TEOPETHUKO-TIPAaBOBOM acmeKT
% K CE. II

cnerranbHocTh 12.00.01 "Teopust U ucropus mpaBa M TOCYAapCTBa; UCTOPUS YUEHHUH O MpaBe U rocymapcrtse' :
JIUCCcepTallvsl Ha COMCKaHUe YUeHOH CTeNeHn KaHauaara opuaudeckux Hayk. Capatos, 2008. C. 62.

%5 CrioBaph COBPEMEHHOTO PYCCKOTO IUTepaTypHOro a3bika. M.JI., 1958. Tom 7. C. 1098.

% Kyragun O.E. Vka3. cou. C. 5.

27 Tpodumona I'.A. TIpaBo Ha HEOTBETCTBEHHOCTh B Poccum Kak ropuandeckas kareropus // IIpaBo ¥ MONMTHKA.
2016. Ne 1. C. 42.

2 Annpuanosa B.B. Jlnunble npapa yenoseka — paBoBas kareropus / [Ipo6ensl B poccHilckoM 3aKOHOIATENbCTBE.
2012. Ne 6. C. 14.
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CYIIIECTBOBAHUEM M PA3BUTHUEM JMYHOCTH. AKIICHT JEIAeTCs MMEHHO Ha TMpaBa U
CBOOO/IBI YETIOBEKA U IpakJaHNHA, KOTOPhIE XapaKTepU3yT HEMPUKOCHOBEHHOCTb,
CBOMCTBEHHYIO Ka)XKJIOMY YEJIOBEKY, HE3aBUCHMO OT €T0 IMOJIOKEHHUS M CTaTyca B
oO1ecTRe.

Bo-BTOpBIX, MOJ HEMPUKOCHOBEHHOCTHIO IMOHWMAIOT TJaBHBIM 00pa3om
Qu3uueckylo - HenpuKOCHO8EHHOCMb, B TIEPBYIO OYepellb, TapaHTHIO OT
HEIIPAaBOMEPHOTO apecTa W 3aJiepkaHusl. Tak TIMOHATHE HEMPUKOCHOBECHHOCTH
CBSI3BIBAIOT UCKIFOYUTENIBHO C IMPOIIECCOM MPUBJICUCHUS TUTHOCTH K IOPUINICCKOM
OTBETCTBEHHOCTH

- «HETPUKOCHOBEHHOCTh — MPABO TPeOOBATh, YTOOBI TOCYIAPCTBEHHAS
BJACTh HE Kacajlach JIMYHOCTH TPaXkJaH, ITOKa OHM HE COBEPINAIOT YETrO-HUOY/Ib
IPOTUBO3AKOHHOT O» %,

B-TpeThux, 1o MOHATHEM HEMPUKOCHOBEHHOCTH ITOAPAa3yMEBAIOT Mpaso-
npusuiecuro I, OO0JIATAIONINX CICIHAILHBIM CTaTyCOM B OOIIECTBE W
SIBJISIFOIIUXCS  TIPEACTABUTENIIMU BIIAcTU (MPE3UICHT, CYAbH, TapiaMEHTapuu U
T.J1.):

— HETIPUKOCHOBEHHOCTh (MMMYHHMTET) — 3aKOHHAs IPUBHJICTHS,
HeoOXxoauMas Jjisg oOecredeHruss CBOOOTHOTO M OTBETCTBEHHOI'O OCYIIECTBICHUS
TIOJIHOMOYHUI U HENPEPHIBHOCTU (PYHKLIUOHUPOBAHUAN Y

— «HETIPUKOCHOBEHHOCTh (MMMYHHUTET) — O3TO TapaHTHs, HMEHOIIas
MyOTMYHO-TIPABOBOM XapaKTep W TMPU3BAHHAS CIYXKUTh MyOJIMYHBIM HHTEpECaM,
oOecrieunBasi MOBBIIMICHHYIO OXPaHy 3aKOHOM JINYHOCTH B CHIJTY OCYIIECTBIISEMBIX
€10 TOCYAApPCTBEHHBIX (DYHKITUH, Orpak/ias OT HEOOOCHOBAHHBIX MPECICIOBaHUH,
CIOCOOCTBYSI ~ OCCHPEIATCTBCHHOW  JICATCIBHOCTH, CAMOCTOSTEIBHOCTH H

HE3aBHCHMOCTH» L,

2 Kyrapun O.E. Vkas. cou. C. 107.

30 Kpacnos M.A., Kpsxkos B.A. Tonkosblii cioBaph KOHCTUTYIMOHHBIX TEPMUHOB 1 TIOHsATHIA. Cn6.: M31aTenbcTBo
P. Acnanosa «lOpuanyeckuii ieHTp [Ipeccy, 2004. C. 140-141.

31 Bapnen M.B. Ctaryc mapnaMeHTapusi: TeopeTudeckre npodnemsl: MoHorpadus. M.: Ilpocnekt, 2011. C. 146-147.
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—  HENPUKOCHOBEHHOCTh — OTO MPEJOCTABIEHHOE KOMY-HHOYIIb
UCKJIIOUUTENBHOE MPABO HE MOAYMHATLCSA HEKOTOPHIM OOLIMM 3aKOHaM» 2;

—  HENPUKOCHOBEHHOCTh — O5TO YacTh HMMMYHHUTETA, O3HAYAIOIIAs
HEBO3MOXKHOCTh TMPUMEHATH K JIMIy MEPbl, OrPaHMYMBAIONINE CBOOOLY, |
IPHUBJIEKATH K OTBETCTBEHHOCTH» S,

—  HENPUKOCHOBEHHOCTh — OJHA M3 BaKHEHIIMX TrapaHThil craryca
JIMYHOCTH, O3HAYAIOIIAsS HEBO3MOKHOCTh €r0 apecTa, MPUBJIEYEHHs K YrOJIOBHOM
OTBETCTBEHHOCTM W Haubojee  CTPOrMM  MEpPaM  aJMUHUCTPATUBHOM
OTBETCTBEHHOCTH, HAJIAraeMbIM CY/IOM O€3 COIJIacHsi OpraHa, B KOTOPBIA 3TO JIMIIO
M30paHo; 3TO OCOOBIM MOPSIOK NPUMEHEHHS HEKOTOPHIX MEP IOPHUANYECKOM
OTBETCTBEHHOCTH,  KOTOPBIM  JIOJDKEH  OIPagMTh OT  HEOOOCHOBAHHOIO
TIPECIIEOBAHUS M, TPEXKIE BCETO, MECTU TEX OPraHOB M JIOJDKHOCTHBIX JIMII,
HE3aKOHHBIE M HEOJIArOBUIHBIE JEHCTBUS KOTOPBIX ABUIIUCH OOBEKTOM KPUTUKH CO
CTOPOHBI 00JIAZAIONIEr0 UMMYHHTETOM JIMIIAa; MMMYHHTET — 3TO TOXE, YTO M
HENPUKOCHOBEHHOCTE» 4,

CrieZ10BaTeNbHO, HENMPUKOCHOBEHHOCTh OTOMKIECTBISIOT ¢ BO3MOYKHOCTSAMH,
IPEIOCTABIEHHBIMH ONpeIENEHHBIM JIOJDKHOCTHBIM JIMLAM, 1S
OECIPENITCTBEHHOrO OCYIIECTBIEHHS! TOCYIAPCTBEHHBIX (DYHKIMH, a TaKKe C
00J1alaHUEM MMH OPENETEHHBIMU IPUBMIIETHSAMH U JIbroTaMu. TO €CTh B JIAHHOM
TO/IX0/I€ HEMPUKOCHOBEHHOCTH OTOXIECTBIISIOT C UMMYHHUTETOM.

AHanu3 3apyOeKHON JIHMTEPATyphl TAKKE MO3BOJISET MPUUTH K BBHIBOAY 00
OTCYTCTBMM  €IMHOIO [OAXOAa B IOHUMAHWM  HENPMKOCHOBEHHOCTH U
CYIIECTBOBAHMM BApHaHTOB (TOYEK 3PEHUS) OTHOCHTEIBHO HCIIOJIL3YEMOIO
onpeenenus. PacnpocTpaHeHHBIMU KATETOPUSMH, MCTIOIb3yEMBIMH B 3apy0OeXKHOM

JTOKTPUHE, ABJISIOTCS . «HEMPUKOCHOBeHHOCTH (inviolability), mpuBaTHOCTh, YacTHas

32 Oxeror C.1. CnioBaps pycckoro sizbika: Ok. 57 000 cios / Tloa pen. nokt. guston. Hayk, npod. WL.IO. 1lIsenoBoii.
13-e uzn. M.: Pyc. s13., 1981. C. 220.

33 BonpImas ropuanyeckas SHIUKIoneaus. M.: MznatensctBo Dxemo, 2005. C. 343,

3 Tpogumona I'.A. Ykas. cou. C. 10.



38

Ku3Hb (privacy)»®, «paBo GbITH ocTaBiaeHHBIM B mokoe (right to be let alone),
IpaB0O Ha HENPUKOCHOBEHHOCTh 4YacTHOW ku3Hu  (right to  privacy),
HENPUKOCHOBEHHOCTE nunocTH (inviolate personality)»*®.

TepMuH HEPUKOCHOBEHHOCTH 3apyOE)KHBIC aBTOPHI 3a4aCTyIO OINPEICIISIFOT
KaK BO3MOXXHOCTb «HE ITOJBEPraThCsl HACHUJIMIO», «OBITH CBATO CBOOOIHBIM OT
OCKBEPHCHUSI, HAPYIICHUH WJIH TIOCATATEIIbCTB» U «HEYSA3BUMOCTD JJIs1 HAITa[CHUS
WIM TOCATATENLCTBAa»S, UTO, KaK OYEBHIHO, XapaKTEPH3yeT B IEPBYIO OUEPElb
(U3NIECKYIO HETPUKOCHOBEHHOCTb.

OTHOCUTENBHO KaTeropuu npaiiBecu (IpUBaTHOCTb, YaCTHAS KU3Hb) MOKHO
BCTPETUTH CIEAYIONINE HHTEPIIPETAIIUN:

- NpaBO YEJIOBEKa Ha JIMYHYIO TEPPUTOPHIO, CBOCOOPA3HYIO 30HY
IPUBATHOCTH, 00ECIIEUUBAIOILYIO KOM(POPTHOE YyBCTBO YEAUHEHHOCTH S,

- Ybe-TM00 MPaBO XPaHHUTH B TAllHE CBOM JIMYHBIE JI€J1a M OTHOIICHHS

1
— «TPaBO OBITH OCTABJIICHHBIM B OJJTUHOYECTBEY, T. €. OBITH CBOOOHBIM OT

BHEIITHET0 BO3IeCTBHS

;

— IPHUTA3AHUS YENOBEKA, TPYIIBI WM HHCTUTYLIMH CaMOCTOSTENLHO
OIPEENATE, TJI€, KaK ¥ KaKUM 00pa3oM MPeACTaBIsTh HH(popMaiuio o cebe;

— «HAYajIo0 BCEX TIpaB», T.e. NPEANOCHUIKA IPaBOOOIAJAHUSA M
OCYIIECTBJICHUS BCEX IPOYNX CYOBEKTHBHBIX MPaB*;

- OTCYTCTBHC WJIM HAJIMYHUE BO3MOKHOCTH n30erarb HY6JII/I‘IHOCTI/I..., a

TaKKe COCTOSTHUE CEKPETHOCTH ™,

% McClain L. Inviolability and Privacy: The Castle, The Sanctuary, and The Body // Yale Journal of Law & The
Humanities. 1995. Vol. 7: 195. P. 195-241.

% Citron D. Mainstreaming Privacy Torts // California Law Review. 2010. Vol. 98. P. 1821.

37 McClain L. Op. cit. P. 198.

% I'munckas H.IL FOpumuueckuii TepmuH "privacy” Kak NpeaMeT CHCTEMHO-IMHAMMYECKOTO HCCIENOBaHUs //
Bectaux MockoBckoro ynusepcurera. Cepus 19: JIMHrBUCTHKA M MEXKYIbTypHast koMMyHuKarus. 2010. Ne 2. C.
37.

39 Cambridge Advanced Learner's Dictionary & Thesaurus. URL: https://dictionary.cambridge.org/ru/privacy (nata
obpamrenus: 16.03.2024).

40 Warren S., Brandeis L. Op. cit. P. 195.

41 The Right to Privacy / ed. by G. S. McClellan. N. Y., 1976. P. 3.

42 Public Utilities Commission v. Pollak (343 U. S.451, 1952). URL: https://supreme.justia.com/cases/
federal/us/343/451/ (nara oboparuenus: 16.03.2024).

43 Blecher M. Aspects of Privacy in the Civil Law // The Legal History Review. 1975. Vol. XLIII. P. 279.
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B nanHBIX onpeieieHusaX akIeHT AeIaeTCd UMEHHO Ha PUBATHOCTD, TO €CTh
HEIIPUKOCHOBEHHOCTh YaCTHOM >KH3HM 4esloBeKa B cepe OBITOBBIX OTHOIICHUH,
YeJIOBEUECKOr0 ITOBEJACHUS, CBOOOJBI MBICIM M COBECTH, JIMYHOM M CEMCHHOM
TaliHBI, a TaK)XKE CEKPETHOCTh C(ephl CYIIICCTBOBAHUS UYeJIOBEKa M WH(POpMALIMH O
cebe.

OTtMeTuM, 4TO B 3apyOEIKHBIX MCCIEAOBAHUSIX aHTJIO-aMEPUKAHCKOTO MpaBa
OOJILIIMHCTBO UCCIICIOBAHUMN 3apyOEKHBIX aBTOPOB MOCBSIIEHBI UMEHHO MOHSTHIO
«mpaiBecn» (TIPUBATHOCTh, dYacTash >HW3HB), KOTOPOE HA3BIBAIOT «Hamboee
BCEOOBEMITIONIMUM M3 TPaB W MPaBOM, HamOoJiee IEHUMBIM IUBHJIN30BAHHBIMH
moapMu»* M KOTOpOE mpeicTaBiseT Cco0OM  OYEHb IIMPOKOE IIOHATHE,
OXBaTBIBAIOIIETO CBOOOY MBICIIH, KOHTPOJIb HAJl CBOMM TEJIOM, YEIUHEHUE B CBOEM
JIOME, KOHTpOJIb HaJ JUYHOM uH(OpMaluert, cBOOOMY OT CIEKKH, 3alluTy
penyTanuu, 3allUTy OT OOBICKOB U JIONPOCOB, YTO BBI3BIBAET TPYAHOCTH B
IIPUMCHEHUM JTAHHOW KAaTErOpUHU. Y YCHBIE 3aSBISIIOT, YTO JIAHHYIO KaTETOpHUIO:
«TPYIHO ONPEACIIUTh, HOTOMY YTO OHA PA3APaXkarolIe paciuibiB4aTa U MUMOJIETHAY,
CIOPUANISCKHN U HIIOCOPCKHUI TUCKYPC ATOTO TOHATHUS HAXOJIHUTCS B COCTOSHUM
Xa0Ca», «MOMBITKH JaTh OMPEACICHUE KOHLENIUM IpanlBEeCH, KaK IMPABUIIO, HE
YBEHUAINCh HUKAKUM YCIIEXOMY», «IPAUBECH — 3TO LEHHOCTh HACTOIBKO CIIOXKHAas,
HACTOJBKO 3allyTaHHasg B KOHKYPUPYIOIIUX M MPOTUBOPECUUBBIX HU3MEPECHUSX,
HACTOJIBKO HACBHIIICHHAS Pa3JIMYHbIMU 3HAUEHUSIMH, YTO BOSHUKAET BOIIPOC, MOKHO
JIM BOOOIIE €€ TTOHITHh»™.

Takke HMHTEPECeH MOAXOJ COIVIACHO KOTOPOMY HENPUKOCHOBEHHOCTD
ACCOLUMPYIOT CO CBSAIIEHHOCTBIO. DTOT TEPMHUH UMEET MECTO KaK KOHHOTAIUS TOTO,
YTO BBICOKO IIEHUTCS M Ba)XXHO, JIOCTOMHO TIOYTCHUS M YBaXKCHUS WIIH,
JEeUCTBUTENBHO, SIBJIICTCSI HEIPUKOCHOBEHHBIM U HEOCTIOPUMBIM. Takum o0pazom,
HEMIPUKOCHOBEHHOCTb OTOXKJECTBJISIIOT C TEM, YTO SIBJSIETCS CBAIICHHBIM. boisee

H_II/IpOKI/Iﬁ CMBIC]T CCBUIKM Ha CBATOCTb, KaK KW Ha HCIPHUKOCHOBCHHOCTD,

4 Olmstead v. United States, 277 U.S. 438 (1928). URL.: https://supreme.justia.com/cases/federal/us/277/438/ (nara
obpamtenus: 16.03.2024).
4 Solove D. Op. cit. P. 8-9.
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3aKIII0YAETCsl B TIepeaue Uaer O TOM, YTO €CTh TO, UTO 3aCIyKUBACT MOYTECHUS, HE
JIOJDKHO HapyIIaThCs U U3MEHSITHhCS, U HAa UTO HE JIOJDKHBI Tmocsrath. Hampumep,
Ponanpa JIBOpKHWH TIpenaronaraeT TECHYIO, Take CHHOHUMHYECKYIO CBSI3b MEKIY
CBAIIEHHOCTHIO W HENPUKOCHOBEHHOCTHIO. B cBoeM o0O0BsACHeHHH OOIIeH
BHYTPEHHEH IIEHHOCTH «CBSITOCTH» JKU3HHU OH IPEIIOoiIaraeT, 4To JJIsT HEKOTOPBIX
JFOZIEH CBSITOCTh TIPOMCTEKAeT W3 HJAEH OO0XKECTBEHHOTO TBOpIA W WU
YelioBeuecTBa Kak OTpakeHHsi oOpasza bora, a st Apyrux cBATOCTH — 3TO Oojee
CBETCKOE IOYMTAHUE IPUPOIBI M TBOPUECKOTO MPOLIECCA KUZHH P,

HccnenoBanne MexyHapOIHBIX U HAITMOHAIBHBIX IOKYMEHTOB, IPUBOJIUT K
BBIBOAYy O TOM, UTO KaTEropus <«HEMPUKOCHOBEHHOCTH)»  yCTaHOBJICHA
3aKOHOJATEIBCTBOM, B YaCTHOCTH KOHCTUTYIIHSIMU TOCYIapCTB, 3aKOHAMHU, a TAK)Ke
HOpMaMH MEXTyHapOTHOTO IpaBa.

B mMexnayHapogHOM mpaBe TaKMMU aKTaMH sSIBJSIIOTCS BeeoOlas nexinapaius
npaB uenoBeka’’, MeXIyHAapOAHLIA IAKT O TPAXKIAHCKMX U IOJUTHYECKHMX
npasax’®, Kousenuus o npasax pebenka®®, Konsenuus o mnpaBax UHBaIUAOB™® U
JIpYTHe, KOTOpbIe MPSMO 3aKPEIUIIOT MPAaBO YEJIOBEKa HA HEMPUKOCHOBEHHOCTH
JMYHOCTH, KWJIAINA U KOPPECTIOH/ICHIINH, a TAK)KE IMPU3BIBAIOT BO3ACPKUBATHCS OT
KaKuX-TMOO TOCATATEIhCTB Ha ATy HENMPUKOCHOBEHHOCTh. Takke B CBS3H C
pPa3BUTHEM COBPEMEHHBIX TEXHOJIOTHUH O0COOBIN MHTEpeC mpeacTaBiseT KoHBeHIHs
0 3amuTe GU3NYECKUX JIUI] IPU aBTOMATU3UPOBAHHOW 00pabOTKE MepCOHATbHbBIX

JaHHBIX"!, KOTOpas peryjIupyeT BONPOCHI OOpPa0OTKM W XPaHEHUS JIMYHOM

46 Dworkin R. Life’s Dominion: An Argument About Abortion and Euthanasia. London: Harper Collins, 1993. P. 68-
101.

4" Beeobmas nexnapanus npas yenoseka ([Ipunsta pesomomueit 217 A (I11) Tenepanbroit Accam6iaen OOH ot 10
nexabps 1948 roma). URL: https://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml (zata o6pamienus:
18.05.2024).

48 MexIyHapoIHblii MakT O TPaKIAaHCKMX M monuTudeckux npasax (IIpumar pesomonmeit 2200 A (XXI)
I'enepanbHOI Accambiien oT 16 JieKadpst 1966 roja). URL:
https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml (zara o6pamenus: 18.05.2024).

49 Konpenuus o npasax pebenka (IIpunsTa pesomonueii 44/25 FenepanbHoii Accamb6ien ot 20 Hos6ps 1989 rona).
URL: https://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml (rata o6pamienus: 18.05.2024).

%0 Kousenuus o npasax uusanuaos (IIpuusta pesomonueii 61/106 IenepanbHoii Accambnen ot 13 nexadps 2006
roga). URL: https://www.un.org/ru/documents/decl_conv/conventions/disability.shtml  (mata  oGpamienus:
18.05.2024).

51 Konpenuus o 3ammute GU3MIECKMX JIMI IPH aBTOMATU3UPOBAHHOM 00paboTKe NEPCOHATBHBIX JaHHBIX (3aKIIF0ueHa
B 1. CrpacOoypre 28.01.1981). /[ CnpaBouno-npaBoBas cuctemMa «Koncyasranrllmoc».  URL:
https://www.consultant.ru/document/cons_doc LAW_ 121499/ (nara obparuenus: 18.05.2024).
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“HpOpMaINK, YTOOBI U30€kKaTh OOIIEAOCTYITHOCTH KOH(MDUACHIIUATBHBIX JaHHBIX.
[Ipy »TOM ecTb KOHBEHIIMH, OOCCIEUMBAIONINE HCKIIOUYUTEIbHBIC IpaBa-
NPUBWIECTUN JJISI  ONPEACICHHBIX CYOBEKTOB IIpaBa — TOCYIapCcTB M HX
COOCTBEHHOCTH?, Opranu3anuii®, umioMaros™ u KoHcyI0B>.

B HanuoHanbHBIX MPAaBOBBIX CUCTEMAX IMOJIOKEHUSI O HEMPUKOCHOBEHHOCTHU
M3HAYaJIbHO 3aKPEIJICHBI B OCHOBHBIX 3aKOHAX TOCYAApCTB KakK (yHIaMEHTAILHOE
IPaBO YEJIOBEKaA.

B Koncrurynnn Poccuiickorn ®denepanyy yCTaBJIEHO INMPABO KaXJOro Ha
cBOOOAY M JIMYHYIO HEMMPUKOCHOBEHHOCTh, HEMPUKOCHOBEHHOCTh YaCTHOW JKHM3HH,
JUYHYI0O W CEMEHHYI0 TailHy, 3allluTy CBOEH YeCcTM | JI00pOoro HMMEHH,
KOHDUICHIMATLHOCTh ~ JUYHOW  WHPOPMAIMA W HEMPUKOCHOBEHHOCTH
IpeJicTaBUTENeH rocy1apcTBa: MPEe3uIeHTa, Cy/Iei, CEHATOPOB U JIeyTaToB (CT. 22,
23,25,91,92.1, 98, 122 Koncturyuuu Poccuiickoit ®eneparyn)®®,

OcnoBHnoii 3akoH denepatuBHoit Pecniyonuku ['epmanust (OPT) 3akperisier
MOJIO’KEHUSI O HEMPUKOCHOBEHHOCTH OT JIMLIA HApOJla: «HEMELUKUW HApOJI MPU3HAET
HEMIPUKOCHOBEHHBIE M HEOTUYYXKJAE€MbIE IIpaBa YEJIOBEKAa B KAay€CTBE OCHOBBI
YEeJIOBEYECKOTO COOOIIECTBA, MHpPa M CIIPAaBEUIMBOCTH Ha 3emue»°’. Taxke
OTHIEJIbHbIE CTaThU YCTAHABIMBAIOT HEMPUKOCHOBEHHOCTh JIMYHOCTH (CT. 2),
nepenucku (ct. 10), sxumuima (ct. 13), auI co crenuanbHbpIM cTarycoM (ct. 46, 60).

Cornacuo Koncrurynuu Uranbsackoi PecyOnuKku: «HUKTO HE MOXKET OBITh

INOABCPHYT ME€pPaM I10 obOecrieyeHHI0 0€30MacHOCTH NHAYE KakK B npeayCMOTPCHHBIX

52 Konpenuus OOH 0 0pHCAMKIHMOHHBIX HMMYHHTETAX FOCYAapCTB U UX COOCTBEHHOCTH OT 2 aexabps 2004 roga
(pezomroniust 59/38 Tenepanbhoit Accambmen). URL:  https://www.un.org/ru/documents/decl_conv/conventions
/state_immunities.shtml (mara o6pamenus: 10.12.2022).

53 KoHBEeHIUS O NPUBHIETHAX H ummyHuTerax O0benuaeHHbx Harwii ot 13 ¢eBpanst 1946 roxa (pesomorus 22
ATenepamsnoit Accambien). URL: https://www.un.org/ru/documents/decl_conv/conventions/privileg.shtml (zara
obpamrenus: 10.12.2022).

5 BeHckas KOHBEHIMSI O JUIUIOMATHYECKUX  CHOIIGHHSX OT 18 anpens 1961 rtoma. URL:
https://www.un.org/ru/documents/declconv/conventions/dip_rel.shtml (mara o6parenus: 10.12.2022).

55 Benckas KOHBEHIINA 0 KOHCYJIbCKHX CHOIIIEHUSIX oT 19 Mapra 1967 rozua. URL:
https://www.un.org/ru/documents/decl_conv/conventions/pdf/consular.pdf (nata o6pamenns: 10.12.2022).

% Koucrutyuus Poccuiickoit ®enepauuy : [MpUHATAa BCEHAPOAHBIM rojiocoBanmeM 12 mekadps 1993 r. ¢
U3MEHEHHSIMH, 0100pEHHBIMH B X071e obmepoccuiickoro roocoBanust 01 uronst 2020 r.] // OdunuanbHbeI UHTEpHET—
noprain npaBoBoii napopmarmu. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102027595 (nata obOparieHus:
21.01.2023).

The Basic Law for the Federal Republic of Germany. URL: https://www.gesetze-im-
internet.de/englisch_gg/index.html (mara obpamenus: 02.11.2024).


http://www.un.org/ru/documents/ods.asp?m=A/RES/22(I)
http://www.un.org/ru/documents/ods.asp?m=A/RES/22(I)
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3aKOHOM ciaydasx» (cT. 25). IIpoBo3rnaiiaercs Takke HENPUKOCHOBEHHOCTD
KUJIUIA, TIEPEUCKH, IpeACcTaBUTeNIed ToCylapCTBEHHBIX opraHoB (cr. 14, 15,
68)%,

Konctutynuss Mcnanuu conepKuT CIEAyroulee IOJ0XKEHUE: «HUKTO HE
MOXKET OBITh JIMIIEH CBOOOJbI HMHAue, KaK B COOTBETCTBUU C TOJIOXKEHUSIMU
HACTOSIIEH CTAaTbU U B CIy4yasX, U B MOPSAJKE, TPEAYCMOTPEHHBIX 3aKOHOM» (CT.
17), u ycTaHaBIIMBACT HEMPHUKOCHOBCHHOCTD KWJIUIIA M ceMeiHOoN TaitHbl (cT. 18),
JUYHOCTH KOpoJis (CT. 56), reHepanbHbIX KOPTECOB (CT. 66), 1eMyTaTOB U CEHATOPOB
(ct. 71)*.

Koncrutymust SlnoHuu 3akperuisier, 4To: «HUKTO HE MOXKET ObITh IHUIICH
KU3HH WK CBOOOIBI MJTH OBITH TTOJIBEPrHYT KAKOMY-TMOO0 HaKa3aHUIO WHAYE, KaK B
COOTBETCTBUHU C MPOLEAYPOM, yCTaHOBIECHHOU 3aKOHOM» (CT. 31), KOHKpETU3UPYS
3alUTy OT MPOU3BOJBHOIO apecTa, 3aJepXkKaHus, OOBICKOB, B TOM YHCIE
otHocuTenbHO kuiuima (ct. 33, 34, 35) W HEBO3MOXKHOCTH IPHUBJICUCHHUS K
YTOJOBHOM OTBETCTBEHHOCTH (cT. 39), a Takke COACPKUT TMOJOKEHUS O
HENPUKOCHOBEHHOCTH YJICHOB maat napiamenta (cr. 51)%,

Koncrurynus CIIA ycraHaBIMBaeT TMYHYIO HETPUKOCHOBEHHOCTD U JIETAET
aKIIEHT Ha 3alliuTe OT HEOOOCHOBAaHHBIX OOBICKOB M apECTOB: «MPaBO HApOaa Ha
rapaHTUU HEMPUKOCHOBEHHOCTH JIMYHOCTH, XUJUINA, OymMar M HMYIIECTBa OT
HE0OOCHOBAaHHBIX OOBICKOB M ApECTOB HE JIOJDKHO HApYIIaThCsl, U HUKAKWE opjaepa
HE JOJDKHBI BBIABAaThCA HMHAY€ KaK MpPH JOCTATOYHBIX K TOMY OCHOBAHMSX,
MOJITBEPKICHHBIX TIPUCATOM MO0 3asBJICHUEM, M C MOJPOOHBIM OINHCAHUEM
MeCTa, MOJUIeKAIIET0 OOBICKY, W JIUIl WM MPEAMETOB, Mojyiekanux apecty» (IV

nonpaBka k Koncrurynun)®. B cBowo odepensb, CyObeKTHl (eaepaluy MpsSMoO

% The Constitution of the Italian Republic. URL: https://www.senato.it/sites/default/files/media-
documents/COST INGLESE.pdf (nata oopamenus: 02.11.2024).

59 Constitucion Espafiola. URL: https://www.boe.es/buscar/pdf/1978/BOE-A-1978-31229-consolidado.pdf (mara
obparmienus: 02.11.2024).

80 The Constitution of Japan. URL: https://www.ndl.go.jp/constitution/e/etc/cO1.html (nata o6pamenus: 02.11.2024).
1 The Constitution of the United States. URL: https://constitution.congress.gov/constitution/ (nara oGpamenus:
10.12.2022).
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3alUINAal0T UMEHHO HENPUKOCHOBCHHOCTh YAaCTHOM KHM3HU (TIpaliBecH) B CBOHUX
KOHCTHTYIHAX?,

B BenukoOpuTaHUU OJUH W3 OCHOBHBIX KOHCTHTYIIHOHHBIX JIOKYMCHTOB
Xabeac KOpIyc aKkT TapaHTHPYET HENTPHUKOCHOBEHHOCThH JINYHOCTH, YCTaHABIMBACT
IpoIieCCyalbHbBIC TIPaBa rpakiaH, MpaBuiia apecTa M MPUBJICUCHHUS OOBUHAEMOTO K
cyny®, To ecTh memaercs akUEHT Ha 3allUTe OT HEMPAaBOMEPHOrO YrOJOBHOIO
npecie0BaHus, HCOOOCHOBAaHHBIX apecTOB, 3aJCP)KaHUU, OOBICKOB M HM3bATHIA
UMYIIECTBA, YTO CBOMCTBEHHO CTpaHaM IPEIECHTHOTO IpaBa.

CroWT OTMETHTh, YTO aHAJIW3 OCHOBHBIX 3aKOHOB TOCYIApCTB TaKKe
CBHJICTCIILCTBYET 0 Pa3IMIHOM TEPMHUHOJIOTUYECKOM 3aKpeIICHU U
HEIIPUKOCHOBEHHOCTH, HaIlpuMep:

— JIMYHas HENPHKOCHOBeHHOCTh, — personal inviolability (Bonrapwus,
[Tonpmma);

— HENPUKOCHOBEHHOCTHh JuuHocth — Inviolability of the person (Yexwus,
CrnoBakus, BeeTHam);

— nuuHas 6e3omacHocTh — Security of the person (Benrpus, FOAP);

— HEMPUKOCHOBEHHOCTh CBOOOABI M JUYHON Oe3zomacHocTr — individual
freedom and personal security are inviolable (Pymbixus);

— HEMPUKOCHOBEHHOCTh YacTHOM >ku3HU — privacy (FOxnas Kopes);

— HENPUKOCHOBEHHOCTh IpaBa Ha  KW3Hb, CBOOOJY, pPaBCHCTBO,
oe3omacHocte — inviolability of the rights to life, liberty, equality, security
(Bpazuius).

Kareropusi «HelpUKOCHOBEHHOCTBY» MOXET OBITh M MPSIMO HE 3aKpeIljicHa B

3dKOHOAATCIILCTBC, ad COACPIKATCIBbHO pPACKPBIBATLCA (HOIIpa?)YMCBaTI)C}I) C

62 Cm., nanpumep: Alaska Const. art. I, §22 (“The right of the people to privacy is recognized and shall not be
infringed”); Ariz. Const. art. I, §8 (“No person shall be disturbed in his private affairs, or his home invaded, without
authority of law”); Fla. Const. art. I, §23 (“Every natural person has the right to be let alone and free from governmental
intrusion into his private life except as otherwise provided herein”).

83 Habeas Corpus Act. URL: https://www.legislation.gov.uk/primary+secondary?title=habeas (mara oGpamenus:
10.12.2022).
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MTOMOIIBIO MCTIOIB30BAHUS APYTUX TOHATHH, B YaCTHOCTH KaTETOPUH «AMMYHHTET)
(nanpumep, B koHcTUTYIMIX Opannuu, Kanaael, Uaaun).

Takum o0Opa3oM, TONOXKEHHUSI, 3aKPEIUICHHbIE B OCHOBHBIX 3aKOHaX
rOCy/IapCTB, TOATBEP)KIAIOT OTCYTCTBUE €IUHOTO TOJAX0Ja K TOHUMAHHIO
HEMTPUKOCHOBCHHOCTH M YKa3bIBAIOT Ha OOOCHOBAaHHOCTh BapUATHBHOCTH TOYEK
3peHUsT K OMNpPENENICHUI0 STOM KaTeropuu B IOPUAMYECKOM JIMTEparype, Kak
OTEYECTBEHHOM, TaKk M 3apyOeKHOMU, IJe JeNaeTCsl aKIeHT Ha Pa3Hble AJIEMEHTHI,
COCTaBIIAIONINE HEIPUKOCHOBEHHOCT.

Uccnenys OTE€UECTBCHHBIC u 3apyOeKHbBIE WHTEPIPETAINH
HEMPUKOCHOBEHHOCTH, TMPEANPUHUMAEMbIE PA3TUYHBIMU YUEHBIMU-IOPUCTAMHU,
¢umnocodamu, TMCUXOIOTaMU M COLIMOJIOTaMHU, MOXHO NPUUTH K BBIBOAY, UTO
CYILIECTBYIOIME TMOHATUS JMOO CIUIIKOM Y3KHE (CBOIATCA K OMNPEICICHHUIO
(bu3MYECKON HEMPUKOCHOBEHHOCTH), JUOO IIMPOKUE WU O0OBEMHBIEC (Comepxar
IEJTYIO0 CUCTEMY IPAB YEJIOBEKa, KOTOPHIE TECHO CBSI3aHbI C HEMPUKOCHOBEHHOCTHIO,
BKJIFOYAIOT B C€0s1 MHOXKECTBO OOBEKTOB (HO HE BCE), CBA3AHHBIX C JIMYHOCTHIO).

Taxxe TPOBEACHHBIA aHAIM3 CBUJIETETHLCTBYET O BapHATHUBHOCTU
OTIpE/ICIICHHS] TIOHATHS HENMPHUKOCHOBEHHOCTh, 00 HWCIIONB30BAHUHM YYCHBIMU H
3aKOHOJATEISIMU  Pa3JMYHBIX  TEPMHHOB, OTIPENENSIONUX  CYIIHOCTb
HENIPUKOCHOBCHHOCTH HM O TOM, 4YTO 3a4acTyl0 HENPHUKOCHOBEHHOCTH
OTOXJIECTBJISIIOT C JPYTMMHU CMEKHBIMHU TI0 3HAa4eHUIO0 KaTeropusiMu. OCHOBHOU
OPUYMHON PA3NMYHBIX MHTEPHpETaluid HEMPUKOCHOBEHHOCTH SIBISIETCS TO, YTO
OTIpe/IeJICHHE UCXOJUT U3 €€ COJEPKaHUsl, KOTOpOE B CBOIO OYEpe/lb 3aBUCHUT OT
00BbEKTa NPUMEHUTENLHO K KOTOPOMY OHO MCIONBL3yeTcs®. A 0OBEKTOB, B TOM
YuCJie€ B Pa3HBIX OTpacisix IpaBa, CYIIECTBYET MHOXeECTBO. M ¢ pa3BuTHeM
roCcy/1apcTBa U 00IECTBA, COBPEMEHHBIX TEXHOJIOTUNA X CTAHOBUTCS €lle OOJbIIIE.

CrenmoBaTeNlbHO, CYIIECTBYET OCTpas HEOOXOAUMOCTh B YETKOM U
BCEOOBEMITIONIEM IOPUAMYECKOM TMOHMMAHWM HEMPUKOCHOBEHHOCTH. Korma

YEJIOBEK 3asiBISCT O CBOEH HCIIPUKOCHOBCHHOCTH, HGO6XOI[I/IMO IIOHHMMATb, 4YTO

% Kyradun O.E. Ykas. cou. C. 5.
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MMEHHO OH wuMeer B Buay. OTCyTCTBUE SICHOCTH B  ONPEICICHUU
HENIPUKOCHOBEHHOCTU CO3Ja€T TPYAHOCTH TPU IOCTPOCHHUH HOJUTHYECKUX
CTpaTerui, pa3paboTKe 3aKOHOB U PAa3pEIICHUHU CYJACOHBIX /1], TaK KaK MOJUTHKH,
3aKOHOJIATeIM M CyAbM HE MOTYT YETKO ONpeAeNuTh OOBEKThI, KOTOPHIM
HEoOX0JMMa HEMPUKOCHOBEHHOCTh (M B KaKOM 00BbEME OHa HY)KHA), MPHUMCHUTH
TEPMUH, XapaKTePU3YIOIIMHA  KaXIbli  KOHKpETHBIH  ciydail, Oyap  TO
HENPUKOCHOBEHHOCTh WJIM K€ HWMMYHHUTET, WU OLEHUTHb YyuiepO, HAHOCHUMBIN
HEITPUKOCHOBEHHOCTH B KOHKPETHOM JIEJIE.

[ToaToMy, mpeacTaBiseTcs LEIeCOO0pPa3HbIM  OCMBICIEHUE KaTErOpHH
HEIIPUKOCHOBEHHOCTh C TOYKHU 3PEHUS TEOPUHU IIPAaBa Ha OCHOBE KOMIUIEKCHOTO M
MEXIUCUUIIMHAPHOIO TIOJIX0/a, C YYETOM PEryJIMPOBAHUS HEMPUKOCHOBEHHOCTH
B PAa3JIMYHBIX OTPACiIX MpaBa. DTO MOKET IPHUBECTH K NPUMEHEHHIO €IMHOIO
MO/AXO0/la K OIpEACIICHUIO TOHATUS W COAEPXKaHUS HENPUKOCHOBEHHOCTH U
N30€KaHUIO IIyTaHUIIbI B YIOTPEOJIEHUH JAHHOT'O TEPMHUHA BO BCEX OTPACIIsIX IIpaBa,
KaK B JIMTEpaType, TaKk W B 3akoHojaTenbcTBe. Ho, mpexae uvem 1aBathb
BCECTOPOHHEE ONPEJCIIEHNE HENPUKOCHOBEHHOCTH, HEOOXOIMMO HW3Y4YHUTh €€
COLIMANIBHYIO TPUPONY, IOPUAUYECKOE COAEPKAHUE W COOTHECTH CO BCEMH

OJIM3KUMHM I10 3HAYEHUTO KaTCropusaMun, UMCIOIMNMHUCS B IIPaBC.

1.3. HHcmumym HEéNPpUKOCHOBEHHOCMU. COUUAIbBHAA UCHHOCHDb U

1opuouyeckoe cooeprcanue

COL;MClJleCl}Z UEHHOCMb HENPUKOCHOBEHHOCMU.
HCCJ’ICI[OBaHI/Ie INOHATHUA «HCIIPHUKOCHOBCHHOCTBL) IIOKa3ajlo, 4YTO MHCHUA
OTCUYCCTBCHHBIX U SaPY6C)I(HBIX YUYCHBIX PA3HATCA OTHOCHUTCIIbHO ITOHUMAHMA

JaHHOro TepMuHa. [lpu pacmIMpUTENTPHOM TOJIKOBAHUU HENPUKOCHOBEHHOCTH
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CBOJSAT K OOIIIeH cucTeMe JIMUHBIX MPaB, a MPU Y3KOM, K KOHKPETHOMY OOBEKTY Ha
KOTOPBI OHa pacrpocTpanseTcs®,

[Ipenmy1iecTBO Kak B JIUTEpATYype, TaK U B MEKIYHAPOIHBIX JOKYMEHTAaX U
HallMOHAJIbHBIX ~ 3aKOHOJATENIbCTBAX TOCYIAapCTB, HMEET  pacCUIMPUTEIbHOE
TosikoBaHue. [loaTomMy, Korjga Mbl TOBOPUM O HEMPUKOCHOBEHHOCTH, B TIEPBYIO
ouepenb, Mbl TOBOPHM O TpaBe Ha HEMPUKOCHOBEHHOCTh, KOTOPHIM 00JagaeT
YEJIOBEK.

Kaxxapiii yenoBek enaer ObITh YHUKAJIbHBIM, OTJIIMYHBIM OT APYTUX JIIOJEH,
1 TakKe OBITh YaCThIO YEro-TO OOJBINEro, O0IMaThCsA, 0OBETUHITHCS U HAXOIUTh
NOJIJICPIKKY IPYrux Jrofeil. B nanHoM ciydae, ¢ 0JJHOM CTOPOHBI OYEPKUBACTCA
3HAYEHUE JTUIHOCTHU, a C JAPYrol — BAKHOCTh 00ImIecTBa (Ipyrux Jojei). boppoa
MEXAY JABYMsI 9TUMH CTOPOHAMHU SIBJIIETCS HEOTHEMIIEMOM YacCThIO YEJIOBEUYECKOM
KU3HU. IMEHHO B3aMMOOTHOIICHUSI MEXK/1y YEJIIOBEKOM M APYTUMHU JHOJbMU — OY/Ib
TO ONpPENEJICHHBIN YeJIOBEeK, TpyINa WU OOIIECTBO B IEJIOM — BBIPAKAIOT
COLIMATIbHYIO IIEHHOCTh HEMPUKOCHOBEHHOCTU. YUTOOBI TOAPOOHO HCCIENA0BATH
COLIMAJIbHYIO IIEHHOCTh HEMPUKOCHOBEHHOCTU, HEOOXOAMMO OTBETHUTH Ha BOMPOC:
«HenpuKoCHOBEHHOCTh — ATO WHIWBHUAYyaJIbHOE IMPABO WJIM K€ 4YacTh OOIIEro
Omara?»

BonbpImmHCTBO paccykAeHUN U TOYEK 3PEHUST YUCHBIX IOPUCTOB, puiocodos,
COLIMOJIOTOB CBOJATCS K TOMY, UYTO HENPUKOCHOBEHHOCTb — 3TO IIEHHOCTb,
OTHOCAIIASACS K JMYHOCTH U JJEMOKpaTuueckoMy o0miectBy®®. Hanpumep, TeopeTrk
npaBa T. DOMepcoH yTBepKIaeT, 4YTO HENPUKOCHOBEHHOCTh OCHOBAaHA Ha
VHJIUBUyaU3ME U SIBJIACTCS] MPABOM HE YYacCTBOBATh B KOJJICKTUBHOM JKU3HU —
IPaBOM He y4acTBOBaTh B xku3HM obmecta®’, K. Bennerr u U. Paab 3agBIsI0T, 4TO
00I11eCTBO COCTOUT W3 MHJMBHUIOB, KOTOPHIM HEOOXOAMMa HEMPUKOCHOBEHHOCTb,

YTOOBI pPCAIM30BbIBATE CBOM TI'PAXKIAAHCKHUC IIpaBa B JACMOKPATHYCCKOM

% PenbeB A.I'. Ykas. cou. C. 29.

% Cwm., manpumep: Raab C.D. Privacy, Social Values and the Public Interest. URL: https://ssrn.com/abstract=3232709
(marta obpammenus: 24.09.2024); Kasper Debbie V.S. Privacy as a Social Good // Social Thought & Research. 2007.
67 Cm: Emerson T.1. The System of Freedom of Expression. Random House, 1970.
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rocynapcte®, C. Yoppen u JI. Bpanzeiic B cBoel paboTe MOKa3bIBAIOT, YTO 3aIUTa
00lLIeCTBA IOJDKHA OCYLIECTBIATLCS Uepes npu3Hanue npas tuunoctu®, A. Bectun
paccMaTpuBacT MPHUPOAY HEMPUKOCHOBCHHOCTH KakK CIIY)KAIIyl0 3alluTe Mo
MOOIIPCHHUIO JINYHOW aBTOHOMHH, SMOIMOHAILHOMY OCBOOOXICHHUIO, a TaKXKe
orpannueHHoMy obmenu0®, T. Harens npeamonaraer, 4Yr0 LEHHOCTh
HETIPUKOCHOBEHHOCTH IS YEJIOBEKA 3aKJTI0YACTCS B 00J1aJaHUU OCOOBIM CTaTyCOM,
KOTOPBI HE MOXET OBITh HApYIICH, TaK KaK 3TO HEJIONYCTHMO, W €CIH €ro
HapylIeHHEe UMEET MECTO, TO € YEIOBEKOM MOCTYIHMIIA HECITPABEIMBO 'L,

Co cMEHOW HCTOPHYECKHX 3I0X, MPOBO3TJIAICHHEM WJICH IIPABOBOIO
roCyJIapcTBa, IEMOKPATUU M TIPU3HAHUEM TIpaB M CBOOOJ YeIOBeKa U TpakIaHuHA
BBICIIICH IICHHOCTBIO, ITOHMMAaHHE CYIIHOCTH 4YeJIOBEKA HM €ro CBOOOJIBI
JICUCTBUTEIHFHO MEHSIOTCA. Takue N3MEHEHUS MPUBOIAT K OTJICICHUIO YEIOBEKa OT
obmiectBa. OH CTAHOBUTCS MHIMBHJIOM — YEJIOBEKOM aBTOHOMHBIM M OTHOCHTEIBHO
000COOJICHHBIM OT JIPYTHUX JIFOJICH, HAJICIICHHBIM OIPEISICHHBIMU TIpaBaMu, JIJIs
KOTOPOT'O CO3/IAF0TCS YCIIOBUS PeaU3allii WHANBUIYAIbHON CBOOOIBI.

Korna peus uzer o yenoBeke Kak 00 HHIUBHUIE, KOTOPBIH HE MPOCTO KUBET B
00IIIeCTBE M 3aBUCHUT OT CUCTEMbI COIIMAIILHBIX CBS3CH, HO U BEIOMPAET CBOE MECTO
B OTOH CHCTEME, O €ro WHAWBHIYAJILHOW »XU3HW M CBOOOJE — MBI TOBOPHUM O
TMYHOCTH. [TOHATHE «IMIHOCTBY XapaKTEepPHU3yeT YeoBeKa C COIUAIBHON CTOPOHBI.
JIMYHOCTh — 3TO WHJWBHI, KOTOPBIA 00JIaaeT COOCTBEHHBIMH, OCOOCHHBIMH M
HETMIOBTOPUMBIMH KadecTBaMHu. JINYHOCTH Beer/ia yHUKaIbHA. DTO BBIPAKAETCS B €€
WHINBUIYAIbHOCTH. TOJMBKO yBaKEHHE K JIMYHOCTH, €€ OCOOCHHBIM KauyecTBaM,
YHUKQJIBHOCTH ¥ HETTOBTOPUMOCTH CMOTYT TapaHTHPOBATh MOPSIOK, IIPU KOTOPOM
B TrocymapcTBe M oOmiecTBe OymeT oOecrieueHa ee 3amura. VIMEHHO MO3TOMY

JJMYHOCTB M BCEC, UTO C HEH CBA3aHO, JOJIZKHBI OBITH HCTIPUKOCHOBCHHBI.

8 Cm: Bennett C., Raab C. The Governance of Privacy. Policy Instruments in Global Perspective. Cambridge, MA:
MIT Press. 2019.

89 Cm: Warren S., Brandeis L. Op. cit.

0 Cm: Westin A. Privacy And Freedom // Wash. & Lee L. Rev. 1968.

L Cm: Nagel T. The Value of Inviolability. In Paul Bloomfield (ed.), Morality and Self-Interest. New York: Oxford
University Press, 2008.
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HenmpukocHOBEHHOCTh JMYHOCTH, KakK ColMajdbHOE 0Oyiaro, O3Ha4yaer
HEIONyCTUMOCTh ~ IIPOTHBOINPABHOIO  MOCATATENbCTBA NyTEM  (PU3UYECKOTO,
MICUXUYECKOTO, IOPUINYECKOTO WM HHOTO COIMAIFHOTO BO3ACHCTBHS. YernoBek
BIIpaBE BCIOAY YYBCTBOBAaTbH ceOsi CBOOOJHBIM, PABHOIPABHBIM U aOCOIIOTHO
6e3omacHpiM. CeroHs 3Ta ujes y)Ke Hallla CBOe 3aKpEIUICHNE B MEKTyHAPOIHBIX
JOKYMEHTaX M 3aKOHOJATeJIbCTBaX MHOTIMX TrocynapctB. OJHAKO, B COBPEMEHHOM
MUPE pa3BUTHE OOIIECTBEHHBIX OTHOIIEHUH U COBPEMEHHBIX TEXHOJIOTHI TPUBOAUT
K €e yacToMy HapymieHuto. CkakeM, UMEIOT MECTO MOCSraTelbCTBAa HA JIMYHOCTh
(ockopOiieHue, KiieBeTa, modou, MOXUIIECHHsI, YOUNHCTBA U JIp.) U €€ COOCTBEHHOCTh
(KpaXy, MOIIEHHUYECTBO, BBIMOIATENbCTBO, NPUYMHEHUE HMYILIECTBEHHOIO
yuiepOa, HapylieHHEe aBTOPCKHX NpaB U T.1.). Doroammaparbl, 3alHCHIBAIONINE
YCTpPOWCTBA, BHUAECOKAMEpbl MPEJOCTABISIOT COOONM HMHCTPYMEHTHI, CIIOCOOHBIE
3ameyaryieTb JUYHBIE MOMEHTHI JKU3HHM YeNOBEKa, KOTOphIe HE JOJDKHBI OBITH
NyOJIMYHBIMU. Y T€UKa NEPCOHATIbHBIX JAHHBIX WM PACIPOCTPAaHEHUE KOHTAKTHBIX
JaHHBIX TPHUBOAUT K HEXKEJIaTeIbHBIM YacThIM 3BOHKAM W COOOIICHHSIM OT
PEKJIaMHBIX M UHBIX KOMIaHUH U T.1. YTOOBI n30€XaTh OJOOHBIX MOCITaTEIbCTB U
rapaHTupoBaTh ~ 0€30MacHOCTh  YENOBEKa,  HEOOXOIUMO  oOecredyrBaTh
HEMPUKOCHOBEHHOCTh, KOTOpasi MO3BOJIUT KaXKJIOMY YEJIOBEKY 4YBCTBOBaTh ceOs
3alUIIEHHBIM OT JPYTUX JIUII U OMPEETSATh «B KAKOM CTENEHH €r0 MBICIH, TyBCTBA
Y DMOIMH JI0OJKHBI ObITh TIEPEIAHBI APYTHM» /2,

Ho ectp M TOuka 3peHUs, UYTO HENPUKOCHOBEHHOCTb HE SBISAETCS
aOCOJIFOTHBIM MHAMBUAYAJIBHBIM [IPABOM U OHA HE IIPEBOCXOAUT BCE APYyrue mnpasa
(Onmara). MHoOrme ydeHble CUMTAIOT, YTO €€ HeNb3sd pPaccMaTpuBaTh CYryoo
UHAMBUYaJIbHO, 0€3 JOKHOro ydyera obmero Onara. Hampumep, A. Duumonu
BBIIBUTAET Ha MEPBbIN MJIaH TpeOOBaHUs OOLIECTBA, a HE OT/AENBbHOI0 yesioBeka. OH
CKENTUYECKHM  OTHOCUTCS K  HENPUKOCHOBEHHOCTH KaK K  «BBICOKO
NPUBUIIETUPOBAHHON IIEHHOCTH» U 3asBJISIET, YTO OOIIUM OJIaroM CHCTEMaTHYECKU

peHEOPEraT 13-3a YPE3MEPHOr0 YBAKCHHS JTUYHOCTH, TTO3TOMY HAcTauBaeT Ha

"2 Citron D. Op. cit. P. 1807.
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GyHIaMEHTATLHBIX HM3MEHEHUSX B KYJIbType, IOJUTUKE W TMpaBe, YTOOBI
HEIIPUKOCHOBEHHOCTh paccMaTpUBaliaCh KaK HHAMBUAYaJbHOE IPaBO, KOTOPOE
JIOJKHO OBITh COQIaHCUPOBAHO C OOIIUM 0J1aroMm, Wiv Kak 0Jiaro, CylecTBYIOIIee
Cpeay ApYyrux, 0e3 MPUBUIETHPOBAHHOCTH KAKOTO-JIM00 U3 HUX '°,

CymiecTByer eiie 0JHO MHTepecHOoe MHeHue. YueHbld [[.I'. Mua B cBomx
paboTax OMMCHIBAET MOJIENIH COIMATILHOM opranu3anuu. OQHON U3 HUX SIBISICTCS —
mooenv epadcoebHocmu’. Jra MOIENb IPEAIONAraeT, YTo OTACIbHBIE JIIOIU U
OOIIECTBO y4acTBYIOT B UTPE C HYJIEBOM CyMMOM, YTO MPUBOAUT K YMEHBIICHUIO
WHIWBUIYaJIbHOCTH 4elioBeka. Mrpa moapa3dymeBaeT, 4Tro €ciau OOIIeCTBO U
JUYHOCTh HAXOASTCS BO BpPaJaeOHOM MPOTUBOCTOSHUH, TO BBIMTPBHILI OOIIECTBA
OyAeT MPOUTPBIIIEM JIJIS IMYHOCTH, U HA000pOT. Tem cambiM, YETOBEK U OOIIIECTBO
IPOTUBOCTOSIT APYT APYTY U KaKIbIM M3 HUX CTPEMUTHCA OJEp’KaTh MoOexdy.
CrnenoBarensHO, MHANBUAYATbHOE OJaro B BHJIC HEBMEIIATEIHCTBA CO CTOPOHBI
JPYTHX JIUII, TPOTUBOCTOUT 00IIIeMY OJiary, mpeiCTaBIsIoNeMy co00H coluaabHOe
€IUHCTBO M 3allIUTy OOIIECTBEHHOTO HWHTepeca. M3-3a 3Toil BpakaeOHOCTH
BO3HUKHET HEOOXOJUMOCTh B OaJaHCHUpOBAaHUM (COpPa3MEPHOCTH). A  Kak
TIOKAa3bIBACT MPAKTUKA MMPUOPUTET OTAACTCS B MOJB3Y 00IIero 06jara, moToMy 4To
npu OaTaHCHPOBAHWU BaXKHO MCXOJUTH U3 MOCIENCTBUI st oOmecTBa. [loaTomy
HENIPUKOCHOBCHHOCTh JIMYHOCTH YacTo OyJIeT CYUTAThCA NPOTHUBOpPEUaIeit
OOIIIECTBEHHBIM HWHTEpPECaM — HampuMep, OE30MacHOCTH. DTO B CBOIO O4Yepeihb
IPUBEIET K TOMY, YTO €€ 3HAUCHHE JJI1 Pa3BUTHUsL OOIIECTBA U TOCYIapcTBa OyaeT
HE0O0IEHEHO.

Takum oOpazoM, MOJEIb BPakACOHOCTH TOKA3bIBAET, YTO COUBMEPSTH
MHTEPECHI JINYHOCTH U 00IIecTBa Heleraecooopa3Ho. Takoe MpoTUBOCTOSHUE JIUIIIb
MPUBOAUT K TOMY, UYTO NPEUMYIIECTBO MoydaeT oOiee Ojiaro, JUYHOCTh U
OOIIIECTBO HE B3aMMOJICUCTBYIOT APYT C APyroM. Takoe MOHMMaHUE HE MO3BOJISET

rOBOPUTH O COI_[I/IaJ'IBHOI\/’I HEHHOCTH HCIIPUKOCHOBCHHOCTH. HCCMOTPH Ha 3TO, ACHU

8 Cwm: Etzioni A. The Limits of Privacy. New York, NY: Basic Books. 1999.
" Goldfus Y. Privacy and the Common Good: G.H. Mead and the Social Value of Privacy. URL:
https://ssrn.com/abstract=4534851 (xara obpamienus: 23.10.2024).
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J.I'. Mupna, 3am0XeHHOM B MOJEIM BPakJACOHOCTH, MPUIACPKUBAIOTCS MHOTHE
yU€HbIE, TEM CaMbIM paccMaTpuBas HEMPUKOCHOBEHHOCTb KaK WHJMBUIYaJIbHOE
MpaBo, a B CiIy4ae MPOTUBOCTOSHUS C OOIUM OJlaroM, He MpujaBas €l 3HaUCHUs U
OTJlaBas TMPEUMYIIECTBO APYrUM Oo0jee 3HAYUMBIM COITMAIBHBIM IIEHHOCTSM
(cB0OOME, 6E30MACHOCTH U T.1I.).

OnHako ecTh U Apyras TOYKa 3peHHUs], KOTOpasi 3aJ105KeHa BO BTOPOM MOJENH
conuanbHoit opranuszaiuu J.I'. Muna — modenu unmezpayuu’™, Koropas npu3HaeT
B3aMMO3aBUCUMOCTh CYO'BEKTOB, MMOOMIPSIST WHIUBUIYATbHOCTD JIMYHOCTH. Y YCHBIH
YTBEPXKIAET, YTO C TEUYEHUE BPEMEHH, B YACTHOCTU B COBPEMEHHYIO 3IOXY,
YeJoBeYecKoe O0OIecCTBO B JIMIIE HWHIMBUIIOB BCe OOJbIIE CKJIOHHO K
B3aMMO3aBUCUMOCTH. MMmeHHO Osaromapss 3TOMY MpOLIECCY MPOUCXOJIUT
oObeAMHEHUE, Yepe3 MPHU3HAHUSA YHUKAIBHOCTH KaXJOr0 4YesIOBEeKa, a He depe3
BpakJI€OHOCTh JIMYHOCTU U OOIIecTBa. B MaHHOW MOJEIM HENMPUKOCHOBEHHOCTH
SABJIIETCA OJHOW W3 OCHOBHBIX HJEH pa3BUTHSA OOIECTBA, B KOTOPOM YEJIOBEK
COXpaHSET CBOIO0 YHUKAIbHOCTh U aBTOHOMHUIO, KUBSI B O0ILIECTBE U MpeCienys npu
»TOM 0011ee Oaro.

DTO Takke TOBOPUT O TOM, UYTO YEJOBEK — CYyIIECTBO OmocouuanbHoe. Ha
MPOTSHKEHUU BCEH €ro JKM3HU UJIET MPOIECC COLUAIN3AINU, KOTOPBIM BKIIOYAET
YCBOEHHE MPABOBBIX 3HAHUM, IIEHHOCTEH U HOpM, M (POPMHpPOBAHHUE MPABOBOTO
cTaryca B OOIIECTBE, I/Ie Ha YEJIOBEKa BO3JIAraloTcs mpasa U 00s;3aHHOCTH. MIMEeHHO
B 0OIIECTBE YeNOBEK MpoxoauT mpoiecc conuanuzanuu. Kak nucan K. Mapke:
«YenoBek ecTb TOJNBKO OTPaKEHHE OOIIECTBEHHBIX OTHOIICHUM, B3SITHIA caM IO
cebe, OH HE UMEET HUKAaKOKM cymHOCTH. CyIIHOCTh YeJIOBEKa, — HE €CTh a0CTPaKT,
IIPUCYIIMKA OTHAEIbHOMY MWHIWBUAY. B CBOEHW JEHWCTBUTEIIBHOCTA OHA €CTh
COBOKYITHOCTH BCEX OOIIECTBEHHBIX OTHOLIEHHI» '®. J[eHCTBUTENLHO, YETIOBEK HE
MOXKET paccMaTpUBaThCS OTIEIBHO OT OOIECTBA U HE MOXET OBITh abCONIOTHO

CBOOOJIEH OT HETO0, TaK KaK OH SIBJIIETCS HOCUTETIEM OOUIECTBEHHbIX PyHKIMH. Kak

® Ibid. P. 17.
6 Ysun A.A. OcHOBBI coluanbHoi Gunocoduu: Yue6. mocobue ans By3os. M.: Beicu. mk., 2005. C. 221.
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yrBepkaaer JI. ptou: «OOmecTBo (GopMUpyEeT JHUYHOCTb, IMOCKOJIBKY OHO
oOecreynBaeT 3aluTy, 00pa3oBaHue, MUTAHUE U Pa3BICYEHUs, HEOOXOAUMBIE IS
pasBUTHsI TMYHOCTHY ' Ha JaHHOM STaIrie pa3BUTHs 0OLIECTBA JIIOAM OCO3HAOT, YTO
y HUX €CTh OOIIME IIeJIU, KOTOPhIE JIeKAT B OCHOBE MX B3aMMOOTHOIIEHUN U YTO
KOKJBIA M3 HUX JOKEH COXPaHATh M pa3BUBaTh oOlee Ojiaro W OOIIECTBO, B
KOTOPOM OH JKHMBET ¥ pa3BuBaercsa. [lodTOMY WHIWBHUIyAIM3M CIEIYET
paccMaTpuBaTh KaK 4acTh 00111ero OJiara.

P. Puran cumraer, 4To Kak OOIIECTBY, TaK U OTIACIHHOMY YEJIOBEKY, JIYUIIIE,
KOT/Ia CYIIECTBYEeT HEMPUKOCHOBEHHOCTH, IMIOTOMY YTO OHA CIYKHUT HE TOJBKO
WHINBUIYAJIbHBIM HHTEpPECaM, HO U «OOIINM, KOJUIGKTHBHBIM W OOIIECTBEHHBIM
nexam» 'S, IIo ero MHEHHUIO CYLIECTBYET TPU COLMANIbHBIE IIEHHOCTH, KOTOPBIE
BOCIIPHHUMAET HEITPUKOCHOBEHHOCTH:

1. OOmasi 1eHHOCTh: BCE JIIOAM HMMEIOT OOIIMM HWHTEpeCc B TMpaBe Ha
HEMPUKOCHOBEHHOCTh, JIaK€ €CIM OHU MOTYT pAacXOIUTbCS BO MHEHHSX
OTHOCHUTEJIBHO KOHKPETHOT'O COJICPYKAHUS CBOSH JTMYHON KU3HH UM TOTO, YTO OHH
CUUTAIOT HEMPUKOCHOBEHHBIM.

2. OO1mecTBeHHAs I[IEHHOCTE: HETPUKOCHOBEHHOCTh NUMEET
WHCTPYMEHTAJIBHYIO I[EHHOCTh JJIA JIEMOKPATUYECKON TOJUTUUYECKONW CHCTEMBI,
KaK, HampuMep, B OTHOIICHWU CBOOOJBI CIIOBA W OOBCAWMHCHUH, a TaKkKe B
OTHOCHUTENIBHO YCTAHOBJICHUS TPAHUII, KOTOPBIE TOCYAPCTBO HE JOIHKHO HAPYIIATh
IIPU OCYIIIECTBICHUH BIIACTH.

3. KomnekTuBHas IEHHOCTh: 3TO IKOHOMHUYECKAs KOHIICTIIHS IEHHOCTH
HEMTPUKOCHOBEHHOCTH KaK KOJUIEKTUBHOTO Ojiara, KOTOpO€ HENIb3s pa3leinTh, U3
KOTOPOTO HENb3s MCKIIOYUTh OTIEIbHBIX JIMI] U KOTOpPOE HE MOXET OBbITh
3 PexkTUBHO 00ECIEUEHO PHIHKOM.

Takum 00pa3oMm, HENPUKOCHOBEHHOCTH SIBISIETCS HEOTHEMJIEMOM YacThIO

oO1ero 6sara, GopMupys OCHOBY JJIsl AEMOKPATUUECKOTO, TLTIOPATTMCTUYECKOTO U

" Cm: Dewey J. The Public and its Problems. Swallow Press. 1954.
8 Cm: Regan P. Legislating Privacy. Technology, Social Values, and Public Policy. Chapel Hill, NC: University of
North Carolina Press. 1995.
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MHOT'OTPAaHHOT'0 OOIIECTBA, B KOTOPOM MPOIBETACT YHUKAIbHAS MHAUBUIYAIbHOCTh
U aBTOHOMHS OTHOLICHUU. [loHMMaHMe HENPUKOCHOBEHHOCTH, KaK HWMEIOLIEH
COLIMAIbHYIO IIEHHOCTh, HE JOJKHO MPOTHUBOIOCTABIATh JUYHOCTH OOIIECTBY U
OLICHUBATh HENPUKOCHOBEHHOCTh MCKIIIOUUTEIBHO C TOUKU 3PEHUS €€ BBITObI IS
KOHKPETHBIX JtoJed. XOTS HENPUKOCHOBEHHOCTh O€3yCIIOBHO  3alUIIacT
OTJAEJBHBIX JIMI, 3TO HE O3HAYAET, YTO OHA SIBJISIETCS WHAWUBHUAYAIBHBIM IIPABOM.
NunuBuayanbHbie MpaBa HE SBISIIOTCS COOCTBEHHOCTHIO OTJEIBHBIX JIMI]; BMECTO
3TOr0 OHHM WIPAIOT BAXHYKO DPOJIb B CBETE «BKJIAJa, KOTOPbIM OHH BHOCST B
Omarococrosuue obmecTBa»’®. Be3 obmecTBa He ObLIO OBl HEOOXOAMMOCTH B
HENPUKOCHOBEHHOCTU®, TI03TOMY HENPUKOCHOBEHHOCThL SBJISETCS DIIEMEHTOM
o0IIecTBa, TO €CTh YIIepOd HEMPUKOCHOBEHHOCTH BBIXOJUT 3a PaMKH BpPEIa,
[IPUYUHEHHOIO KOHKPETHBIM JIMIIAM; Bpell, NPUYUHEHHBIA HENPUKOCHOBEHHOCTH,
BIIUSICT HA MPUPOJY OOIIECTBA M MPEMSATCTBYET WHIWBUAYAJIbHOM IESTEIHLHOCTH,
KOTOpas CocOOCTBYET OOJIBIIEMY COLMAILHOMY O1ary®L,

HenpukocHOBEHHOCT, — 3TO OoJibllle, Y€M TIPOCTO MCHUXOJOTHYecKas
NOTPEOHOCTh WM KEJIAHUE, ITO TIYOOKOE HM3MEPEHHUE COLMAIBHOW CTPYKTYPHI.
[ToMuMO 3aIMTHI OTIEJBHBIX JIMI], HEMPUKOCHOBEHHOCTh 3alMAIIAET OTHOIICHUS
MEXIY JIIOJIbMH, KOTOpPbIE HEOOXOAWUMBI [JII CEeMEWHOW >KM3HHU, COIUAIbHOU
AKTUBHOCTH, TOJIATUYECKON U MHOMN JESITEIIbHOCTH.

XoTs Mojmenb BpaxaeOHOCTH Oojee MpocTa, U HCTOPHYECKUE MPUMEPHI
(HampuMep, BOWMHA) MOKA3bIBAIOT HAM, YTO MIPOTUBOCTOSATH APYT APYTY MPOIIE, YeEM
NOOUTHCS COTPYIHUYECTBA, B COBPEMEHHOM MHUpPE €€ IMPUMEHEHHWE HE COBCEM
npaBwibHO. [lpy  paccMOTpeHMH UEHHOCTHM HENPUKOCHOBEHHOCTH  MOJIEIIb

HHTCIpallii JOJIDKHA ITPCBAJIMPOBATD. HOTOMy 4TO, OHA IIO3BOJIAACT HAM YBUICTD,

" Goldfus Y. Op. cit. P. 2.

8 Cwm: Barrington Moore Jr. Privacy: Studies in Social and Cultural History. Armonk: M.E. Sharpe, Inc. 1984.

81 C. CuMHTHC NpPHU3HAET, YTO «COOOPAKEHHS HEMPMKOCHOBEHHOCTH 0OJIbIIE HE BO3HMKAIOT M3-32 KOHKPETHBIX
WHIWMBUIYaJIbHBIX TPOOJIEeM; CKOpEe, OHW BBIpaXKalOT KOH(IIMKTHI, 3arparuBaroniue kaxmoro». Pobept Iloct
YTBEPXKIAET, UYTO IPaBOHAPYIIEHHWE, CBA3aHHOE C BTOPKEHHEM B YACTHYIO JKHM3Hb, «TapaHTUPYET NpaBHIa
BEXKJIMBOCTH, KOTOPBIE B HEKOTOPOH 3HAYHUTEIHHOM Mepe KacaroTcsl Kak OT/AENIbHBIX JIUIL, TaK U coodmiecTBay. Teopus
KOHCTHTYTHBHOW HEPUKOCHOBEHHOCTH Obla nanee pa3zsurta Jxynu Kosn u [on LBapir, koTopbie 00a yTBep:KAatoT,
YTO HEMPUKOCHOBEHHOCTb SIBJISIETCS] KOHCTUTYTHBHBIM 3JIEMEHTOM TPaXKJITAHCKOTO OOIIECTBAY.
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4yTO 001Iee 0Jaro He NPOTUBOPEUUT UHANBUAYATHHOCTH U aBTOHOMMH, A JIEKUT B
OoCHOBE HX 00oux. MIMeHHO 3Ta MOJelb OOOCHOBBIBAET COLUAIBHYIO IIEHHOCTb
HEIIPUKOCHOBEHHOCTH, KaK ISl OTJAEIBHOIO JIUIA, TaK U JUIsl OOIIECTBA B LIEJIOM.

Tor  ¢akr, YTO  HENPUKOCHOBEHHOCTh  CHOCOOCTBYET  3allluTe
WHIUBUYaJTbHOCTH, HE O3HAYAET, YTO HEOOXOJUMO OT/AEJIEHUE OT APYTUX UL U
IpeOTBpAIlICHUE BIUSIHUS C UX CTOPOHBI. Takoe moHMMaHue HEMPUKOCHOBEHHOCTH
NOJIPBIBAET CAMM 11€JIM, KOTOPBIX OHA MpU3BaHa AO0CTUYb. HEemprKOCHOBEHHOCTH HE
OCHOBaHa HU Ha KOHUEMIMM aBTOHOMHUHU, HM Ha WAEE 3aIlIUThl JUYHOCTH OT
obmiectBa. Ckopee, MOJHOCTbIO TMpPHU3HABAS COLMAIBHYIO MPHHAJICKHOCTD
YeJIOBEKa, OHAa IOKa3bIBAaeT B3aMMO3aBUCUMOCTb JIMYHOCTH W 00IecTBa. ITO
CIOCOOCTBYET Pa3BUTHUIO MHAMBUAYAJIbHOCTH, HE 3alMINAs YEJIOBEKA OT BIUSHUSA
JPYTHX, a IpU3HaBas, YTO OTHOLIECHUE YEIOBEKa C IPYTUMU COCTABIISIIOT OCHOBY €0
JMYHOCTH U SBJISIOTCS BKHEHUIITUM YCIIOBUEM €r0 aBTOHOMHH U pa3BUTHs. BMecTo
TOr0 4YTOOBI paccMaTpuBaTh JIMYHOCTh M OOIIECTBO KaK aHTAarOHUCTHYECKHUE U
paspyluTenabHble ApYT A Apyra 3JIEMEHTHI, 1iejiecoo0pa3Hee paccMaTpuBaTh MX
KaK B3aMMOOMpPEAENAoNHeE (Gassl IMHAMUIECKOTO ¥ KOHCTPYKTUBHOIO LEIOro®,
To ecTh ¢ TOUKH 3peHUs OOLIECTBA, COCTOSIIETO U3 YHUKAIBHBIX U Pa3HBIX JIHOJIEH,
KOTOpBIC HHTETPUPOBAHBI M OOBEAMHEHBI paju 001Iero Oara.

Takum 00pa3zoM, BO-TIEPBBIX, ATO MO3BOJSET YEJIOBEKY SICHEE YBUIETh Kak
CBOIO BJIACTh HAJ APYTMMH, TaK W BBITEKAIOLIYI0 U3 HEE OTBETCTBEHHOCTh. Bo-
BTOPBIX, 3TO MOKA3bIBAET COLMAIbHYIO IIEHHOCTh HEMTPUKOCHOBEHHOCTU HE TOJIBKO
JUISL OTACJbHBIX JIIOJIe, HO M Il O0IIecTBa Kak TakoBOro. B-TpeTbux, 3TO
MO3BOJISIET HAM OCO3HATh, YTO HEMPUKOCHOBEHHOCTH SIBISIETCS HEOTHEMIIEMOMN
4yacThio o0HIero 0yara U 4To BMECTO TOrO, YTOOBI OTAENATh HAC OT APYTUX, OHA
MO3BOJIUT HaM OOBEAMHUTHCA U C(HOPMUPOBATH  IUTIOPATMCTUYECKUN |
TOJIEPAHTHBIN MOJIUTUYECKUN OPTaHU3M.

JIrtomu  cnocoOHBI  co3nath  OOILIECTBO, KOTOpoe OyneT enauHbIM |

IIIOPAITUCTUICCKUM, OIHOBPEMCHHO ITOOLIPAA HWHANBUAYAJIbHOCTD.

82 Goldfus Y. Op. cit. P. 4.
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HenpuKoCHOBEHHOCTh  3aIllMINAECT  aCleKThl HHIAUBUAYAIbHOCTH, HMCIOIIHE
BBICOKYIO COITMAIBHYIO IIEHHOCTh, TaK KaK OHA 3alllMIIacT JIOJACH HE TOJBKO pPaau
HUX CAMHX, HO ¥ Py OOIIECTBA M OHA BayKHA HE TOJILKO JIJISl HAIICH JIMIHOH KU3HHU,
HO W JUIsI HaIlle KU3HU KaK TPakKJaH — HAIIero y4acTHsl B )KU3HU OOIIECTBa W
rocygapcTBa. HenmpuKOCHOBEHHOCTh ITO3BOJIIET COXPAaHUTh WHJIWBUIYATbHOCTD,
OJTHOBPEMEHHO TIOMOTasi YBUAETh, 4T0 nuddepeHmanms He SBIIETCS CaMOIIETbIO,
OHa JIOJDKHA OBITh JOMOJHCHA TNPU3HAHUEM COLMAJIBLHOW MPHHAUICKHOCTH H
oO1mrero 6yara, KOTOPOE JISKUT B OCHOBE KaK OT/IETbHBIX JIHII, TAaK U 0011eCTBa. DTO
NpUOM3UT HAC K HJICATy, B KOTOPOM «YeIIOBEK ()YHKIIMOHHUPYET BO BCEH CBOCH
WHIMBHUIYaJIbHOCTH, HO B TO K€ BPeMs HaXOIUTCS B OPraHMYECKUX OTHOIICHUSX C
0OIIECTBOM, KOTOPOE 3@ HETO HECET OTBETCTBEHHOCTHE) ™,

CrnenoBaTenbHO, ColMaIbHas IEHHOCTh HEMIPHUKOCHOBEHHOCTHU BBIPAYKAETCS
BO B3aUMOOTHONICHUSAX 4YelOBeKa ©  oOmiectBa.  HenpukocnoseHHOCMb
npeocmasisem cooou yacmes oowezo 6iaaea. OHa O3BOJISIET YETIOBEKY COXPAHATh U

pasBuBAaTb CBOIO HWHAWBUAYAJIBbHOCTb, OAHOBPECMCHHO IIPpHHHMMAass BO BHHUMAHHC

oOmrue 6y1ara 1 OrpaHUYMBasi «COOCTBEHHOE 51» OOIIECTBEHHBIMU HHTEPECAMH.

FOpuoduueckoe codeporcanue HenpuKoCHo8eHHOCMU.

[TonaTHE HEMPUKOCHOBEHHOCTH OTPa)XaeT COCTOSIHUE 3alUIIEHHOCTU
pa3IMYHBIX OOBEKTOB OT KAKUX-TUOO TOCATATENLCTB CO CTOPOHBL [losTomy
COJIEp’KaHMe HEMPUKOCHOBEHHOCTH OIPEAEINIAeTCS B 3aBUCMUMOCTU OT OOBEKTa, K
KOTOPOMY OHa NpUMeHseTcs (Ha KOTOPbIN HalpaBJIeHbI ITocAraTeabeTa)®, a raxke
3aBUCUT OT cTaryca JIMYHOCTH  (OOmerpakJaHcKas ©  CIeIHUabHas

(moBbleHHas))®.

8 |bid. P. 36.

8 Cwm: Bpopuenko H.B. TloHsiTHE KaTeropun IMMYHHTET M €70 COOTHOLIEHHE C TIOHATHEM HEMPUKOCHOBEHHOCTH KaK
9JIEMEHTOB MPABOBOTO CTaryca JMYHOCTH // ArpapHoe u 3eMenbHoe mpaBo. 2019. Ne 8(176). C. 70-72; Pethick-
Lawrence F. The Advocate of Peace (1894-1920). URL.: http://www.jstor.org /stable/20667161 (nata oGparieHus:
24.09.2024).

8 Cwm: KommenTapuii k moctanosnenusm Koncrurynuonnoro Cyaa P®: B 2 1./ ot. pen. b.C. D63ees. M., 2001. T.
1: TocynapcTBeHHas BiacTb. MecTHOE caMOyIIpaBiieHHE.
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C omHOil CTOpPOHBI, K TaKUM OOBEKTaM OTHOCUTCA BCE, UTO CBSI3aHO C
YEeJIOBEKOM: €ro JIMYHOCTh, JKW3Hb, 3JI0POBBE, YECTh M JOCTOMHCTBO, CBOOOjA,
ceMeiiHas KM3Hb, OXpaHa YCIOBUH JKU3HENEITEIIbHOCTH (MMYIIIECTBO, KUIIHUIIE); C
JIPYyroi CTOPOHBI — C MPEACTABUTENAMH OPraHOB TOCYJAPCTBEHHOM BJIACTU; U C
TpEeThel CTOPOHBI — C 3AIUTON TeppuTOpUM rocyaapcrra. [lonpoGHee paccMoTpum
KaKIbII X HUX.

Bo-niepBhIX, 1OJ HENMPUKOCHOBEHHOCTHIO TMOHMMAIOT TIPaBO KaXJA0ro
YeJI0BEKa Ha OXpaHy U 3alIUTY OT HEMPABOMEPHBIX MOCSATATEIbCTB:

1) wua bnaca u yennocmu neomoenuMble OM IUYHOCIMU, MAKUE KAK.

- JKM3Hb, 3]10pPOBbE, TenecHas IIEJIOCTHOCTh (pusnueckas
HEMIPUKOCHOBEHHOCTh). Peub wueT 3amure 4YeloBeKa M €ro opraHu3ma oT
MMOCTOPOHHETO (PU3MUECKOTO BMEIIATEIhCTBA: TBITOK, HACHUJIMSA, HE3aKOHHBIX
apecToB W 3aJiepyKaHu, TNPUHYAUTCIBHBIX MEIUIIMHCKUX, HAaYYHBIX W MHBIX
HCCIIeTOBaHMIA,

- YecTh M JOCTOMHCTBO, HPABCTBEHHasi cB0OOja (HpaBCTBEHHAsl WU
JyXOBHAs HEMPUKOCHOBEHHOCTh). HHMKTO He BIpaBe daBaTh OCKOPOUTEIHHBIC
OIICHKM B OTHOILICHUH YEJIOBEKa, KECTOKO 00paliaThCs, HaKa3pIlBaTh UM YHUXKATh
YEJIOBEUECKOE JOCTOMHCTBO (CAMOOLIEHKY U IIPEACTABIEHHs O caMoM cebe)?’.

— cB0OOMa BbIOOpA MOBEACHUS U MPHUHSITHUS PEIICHUH — BO3MOXKHOCTD
pacrnonaratb coOOH MO CBOEMY YCMOTPEHHUIO U OMPENEsATh MECTO MPEObIBAaHUS U
pOJ 3aHATHI (HENPUKOCHOBEHHOCTh UHIMBUIYAILHOM CBOOOIBI) .

- cdepbl KU3HEACITEIPHOCTH, KOTOPHIC YEIIOBEK HE HAMEPEeH IejaTh
JOCTYIMHBIMHM JUISL JPYTUX JIMIl, HampuMmep: JUYHas ¢ CceMelHas KU3Hb,
MepCOHaIbHbIC JaHHBIC, MEKIUYHOCTHBIC B3aMMOOTHOIICHHUS, TAHHBIE COOBITHUSX,
CBSI3aHHBIX C YEJIOBEKOM (HeMaTepualibHbIe 0J1ara), BHyTpeHHUE YOeXKIeHNs, TalHA

HEPENUCKU U Ap. (HENPUKOCHOBEHHOCThL YaCTHOM sXu3Hm )%,

% Onanesa A.A. Vkas. cou. C. 84.

87 Pabenr A.M., XBatoa M.A. IIpaBo rpa’k1aH1Ha Ha 3aLUTY YECTH, JIOCTOMHCTBA U JIEIOBOM PeyTaliu: MPOoOIEMbI
Teopun u npaktukk // Becthuk Omckoro yHuBepcurera. Cepus «I[IpaBox». 2015. Ne 3 (44). C. 80-88.

8 Penben A.I'. Ykas. cou. C. 29.

8 Kysaxmerosa C.E. Vkas. cou. C. 69.
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2)  Ha YCno8usl JHCUSHEOESMENbHOCTIU TUYHOCTIU. UMYWEeCMEO U JHCUTULYE
(TeppuTopHalibHasi ~ HENPUKOCHOBEHHOCTh  JIMYHOCTH). Imeercs B Buay
BO3MOYKHOCTb PacCIopspKaThCs CBOEM COOCTBEHHOCTBIO, KaK ABUKUMOW, TakK U
HEJBWKMMOM, IO CBOEMY YCMOTPEHHIO, 3alllUTa OT HE3aKOHHBIX BTOPXKEHUU
TPEThUX JIMI, a TaKXKe€ OTHOCHUTEJIbHO KHUJIUIIA — BO3MOXKHOCTb YEIWMHEHUS,
00€CIIEUNBAIOILETO JIMYHYIO 0€30MacHOCTh ™,

Bo-BTOphIX, = HENPUKOCHOBEHHOCTHb  SIBIISIETCS  IPABOM-TIPUBHIICTHEH,
KOTOpPBIM 00JaJaeT BIACTh (MPEACTABUTEIM OPTraHOB T'OCYAAPCTBEHHOW BIIACTH).
HenpukoCHOBEHHOCTh  BJACTH  TapaHTUPYET CTATyC  CIEUUaIbHBIX  JIMII,
NPEACTABISIOMINX HUHTEPECHl TOCYAAPCTBA U BBIMOJHAIOIIUX CBOU JOJKHOCTHBIE
00sI3aHHOCTU. JTOT CTaTyC CBHUACTEILCTBYET O HEBO3MOXXHOCTH HX apecTa,
NPUBJICYEHUSI K YrOJIOBHOW OTBETCTBEHHOCTM M CTPOrOMl aAMUHHCTPAaTUBHOU
OTBETCTBEHHOCTH 0€3 corjiacusi yIOJIHOMOYEHHBIX Ha TO TOCYJIapCTBEHHBIX
OpraHoOB, U O HAJIMYUU ONPEEICHHBIX PUBUIETUN U JIbIOT.

B-Tperbux, HEMPUKOCHOBEHHOCTBHIO 00J1aJIaeT TEPPUTOPUSI TOCYIApCTBa
(TeppuTOpHalibHAs HEMPUKOCHOBEHHOCTh TOCydapcTBa). HempuKOCHOBEHHOCTH
TEPPUTOPUU BBICTYMACT KAaK TapaHTHs IEJIOCTHOCTH TOCYAapcTBa M 3alllUTa €ro
CYBEPEHHUTETA. HenpukoCHOBEHHOCTH obecrieunBaeTCs 3alIATON oT
HACUJILCTBEHHOTO 3axBaTa MHOCTPAHHBIM TOCYIApCTBOM, HACHJIbCTBEHHOI'O
packosia, Co31aHus Ha TEPPUTOPUH FOCYAAPCTBA IPYrOro TOCY1apCcTBa BOIPEKHU €r0
HalMOHAIBHBIM MHTepecam®, Kaxmoe rocymnapcrBo CUMTAET CBOK TEPPUTOPHIO
HENPUKOCHOBEHHOU M 00s13aHO 3allMILATh €€ JTI0OBIMU 3aKOHHBIMU CIIOCOOaMHU.

Takum  oOpa3oM, HOPHUAMYECKOE COJIEpKAHUE HENPUKOCHOBEHHOCTH
JI0OCTaTOYHO 00bEeMHO. Ee a51eMeHThI MPOCIIeKUBAIOTCS B PA3TUYHBIX MMOJTO0KEHUIX

MCKAYHAPOAHBIX TOKYMCHTOB M 3daKOHOAATCIILCTBAX I'OCYAapPCTB.

9 Cum. mompo6ree: Borpanos E.B. IIpuposa v CyIHOCTS IIpaBa rpak/ian Ha xuunie / XypHan poccuiickoro npasa.
2003. Ned4. C. 21-25; KpacaBurkosa JI.O. JKunuiiHoe npaBo W JIMUHbIE HEUMYILECTBEHHbIE IIpaBa TpaxkaaH //
AxTyanbHble Ipo0eMbl xunuinHoro mpasa. 2003. Ne10. C. 50-62.

%1 Cwm: Kyradun O.E. Ykas. cou.
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HenprkoCHOBEHHOCTh KaK COCTOSHHUE 3allUIICHHOCTH, OyIydd IPaBOBOM
KOHCTPYKIIMEH, 3aKpeliecHa BO MHOTHX OTpaciiiX IpaBa. B mepByro ouepenb,
HEIIPUKOCHOBCHHOCTb, SIBIIICTCS MIPABOM, KOTOPHIM 00J1aJIal0T pa3Hble CYyOBEKTHI.
[Ipp >TOM OHAa HE CBOJUTCS HCKIIOYHMTEILHO K OOCCICUCHHUIO 3aIlUThl OT
pa3IMYHBIX IOCATATEeNLCTB. HampoTHB, KOMIUICKCHBIN, MEXIUCIUIUIMHAPHBIX
MOJIX0/ K M3yYCHHUIO HEIPHUKOCHOBEHHOCTH B TIPaBE, IMO3BOJISCT OMPEACITUTH PsT
npaBoMounit® (21eMEHTOB COJIEPIKAHNS) TAHHON KaTErOpHu:

1)  mpaBo-IeHCTBHE — 3aIIUTa OT MOCATATEIHLCTB CO CTOPOHBI IPYTUX JIUII.
UYenoBek BIpaBe CaMOCTOSITENbHO, 0€3 BMEIIATENbCTBA TPETbUX  JIUII,
pacropsuKaThCs CBOMMH JCHCTBHSAMH B paMKaX 3akoHa. HHKTO He MOXKET OBITh
MOJIBEPTHYT HE3aKOHHOMY apecTy, 3aJIepyKaHMI0, 3aKIFOUCHHIO IO/ CTPaXy U T.II.

(rapaHTHH HEMPUKOCHOBEHHOCTH);

2)  mpaBo-TpeOOBaHUE TpeboBaHuE HETPUKOCHOBEHHOCTH
(HeBMeNIaTeNbCTBA) CO CTOPOHBI HEOMNpENeNIeHHOro Kpyra Jmi. JlanHoe
IpaBOMOYHME MPEJICTABISIET COOO0M TpeOoBaHKE K 00S3aHHBIM JIMI[AM HE MOCSITaTh Ha
HEMPUKOCHOBEHHOCTh, HE JIOMYyCKaTh €€ HEMPaBOMEPHOrO0 OrpaHUYCHUS,
oOecreynBaTh yCIOBUS TUTST OecnpensiTCTBEHHOM peanuzanuu
HEMIPUKOCHOBEHHOCTH;

3)  mpaBo-oOpamieHue (MpaBoO-MPUTA3aHNE) — BO3MOKHOCTD OOpaICHUS B
rOCYJapCTBEHHbIE OPraHbl B CIydyae HapyUIEHUsS HEMPUKOCHOBEHHOCTH (TapaHTUU
HEMPUKOCHOBEHHOCTH). DTO MPABOMOYKE PEAU3yeTCs TOCPEACTBOM OOpAIllEHHUS C
xanobamu, 3asBJIICHUSIMHU B KOMIIETEHTHBIE Opranbl. Bo3moskHOCTH mpuberaTth K
3aIUTe KOHKPETU3UPYETCS U 00ECTIEINBACTCS MPOIIECCYaTbHBIM TIPABOM.

4) TmpaBO-TIPUBWJIETUSI — TMPABO OMNPENEJIEHHBIX KAaTEroOpui JIMIl CO
CHEIUaTbHBIM CTAaTyCOM, KOTOPBI CBOMCTBEHEH WM B CHIIY 3aHUMaeMBbIX
JOJKHOCTEN (TIPEe3uIIeHT, MapjiaMeHTapuu, Cyabd U T.1.). JlaHHOe mpaBo maer

IIPUBUJICTUU B BHAC 0coboro nopsAaaka MNPUBICHCHUA K OTBCTCTBCHHOCTU H

92 Anexcees C.C. Ipo6aembl Teopuu npasa. T. 1. Cepanosck, 1972. C. 308.
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OIPEEIICHHBIX BO3MOXKHOCTEW i1 OECHpPEnsTCTBEHHOI'O OCYILECTBICHHS CBOEH
NEeATENbHOCTH.

HccnenoBanne npuBeAEHHBIX 3JIEMEHTOB COJAEPKaHUS HETPUKOCHOBEHHOCTH
NO3BOJIIET ~ CHejaTb BBIBOJA O TOM, 4YTO IOPUIMYECKOE IOHMMaHUE
HEMTPUKOCHOBEHHOCTH 3aBUCUT OT CYOBhEKTa, HA KOTOPBIM OHA PACHPOCTPAHSIETCS.

Takum 00pa3zom, HEMIPUKOCHOBEHHOCTh BBICTYMAET KakK IpaBoO, KOTJa peub
UAET O JMYHOCTH, MPaBO-TIPUBUIIETHS, KOIJIAa OHA KacaeTcsl OTIEJbHBIX JIHII,
001aJaronINX CHeHalIbHBIM CTaTyCOM, JTUOO Kak 3alluTa roCcyAapcTBa OT JIFOOBIX
MIOMBITOK 3aXBaTa CO CTOPOHBI APYIMX FOCYJAPCTB.

Takxke  CTOMT  OTMETHTb, 4YTO  BBIJICJICHHME B  COJEp)KaHue
HEIIPUKOCHOBEHHOCTH  YKa3aHHBIX MpPaB  CBUAETEIBCTBYET O  HAIUYUHU
OTIPE/ICIICHHBIX TapaHTUH, C TOMOIIbIO KOTOPHIX HEMPUKOCHOBEHHOCTh OyeT

PCATIM30BLIBATLCA U 3alIUINATLCA, O YEM J1aJICC HOﬁHCT PCUb.

1.4, Henpukocuoeeuuocmb U UHbBlE NPABOBBIE NOHAMUA U Kamezopuu

B oreuecTBeHHON Hay4HOM JIMTEPATYPE «HENPUKOCHOBEHHOCTH» YacTO
OTOXJECTBILAIOT C TAKUMU IIPAaBOBBIMU KaTErOpUSAMH, KAaK «UMMYHUTET» U
«UHJEMHUTET (HEOTBETCTBEHHOCTD)».

Kareropus «mMMMyHHTET» B TEOPUM IIpaBa HE MMEET OJHO3HAYHOIO
TOJIKOBAHUSI. BONBIIMHCTBO TOYEK 3PEHUS OTHOCHUTENIBHO OIPEAEICHUS MOHITHUSA
«MMMYHHUTET» CBOJATCA K OCBOOOXKIEHHIO HEKOTOPHIX CYOBEKTOB IIpaBa OT
JEHUCTBHS ONPENEIICHHBIX MMPABOBBIX HOPM, HCKIIOUYUTEIBHOMY IPAaBy HEKOTOPBIX
JMIl HEe TOTYUHSTHCS 3aKOHAM OOILEro XxapakTepa, JIMOO K HepacnpOoCTPaHEHHUIO
HEKOTOPBIX 3aKOHOB Ha JIMI, UMEILIMX 0co00€ IOJIOKEHUE B rocyaapcrse. B

YaCTHOCTH, CYIICCTBYIOT CIICAYIOIIUC MHTCPIIPCTAINHU JAaHHOI'O TCPMHHA!
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— «AMMYHHTET — OCOOBIC JIbIOTHI M TIPUBHJIETHH, TPEUMYIIECTBEHHO
CBA3AHHBIE C  OCBOOOXICHHEM KOHKPETHO YCTaHOBJEHHBIX B  HOpMax
MEXIYHAPOIHOTO IIpaBa, KOHCTUTYIIMM M 3aKOHAX JIMI[ OT OIpPEICICHHBIX
0053aHHOCTEHM U OTBETCTBEHHOCTH, TPU3BAHHBIE 00ECIIEYMBATH BBITIOJHEHHE UMH
COOTBETCTBYIOLIHMX (YHKLUI» ™,

— «AMMYHHTET — 3TO 3aKOHHOE IPABOBOE CPEICTBO, C ITOMOIIBIO
KOTOPOI'0 FOCYAapCTBO 00ECIIEUNBAET MOBBIIIEHH YO PABOBYIO 3ALIUTY OTAEIBHBIX
CyoneKTOB» ™,

— «AMMYHHTET — OCOOBIE, YCIOXHEHHBIE M OTJIMYHBIE OT OOIIUX
IPaBOBbIE TPOLEAYPHl IPHUBJICUYECHHUS K OTBETCTBEHHOCTU B IIEIAX OOECIEYEHHS
BBINOJIHEHMS STUMH JIALIIAMU COOTBETCTBYIOIIMX (YHKIIAH»Y,

- «MMMYHUTET — O3TO MNPaBOBOM HMHCTPYMEHT, MCHOJIb3YyEMBbIN
rocyJ1apCTBOM B IIEIAX MPEJAOCTABICHUS WCKIIOYUTEILHOTO MpaBa JIKIIaM,
3aHUMAIOIIUM 0CO00€ MECTO B MEKIOCYIapCTBEHHBIX, TOCYAapPCTBEHHBIX U
OOIIECTBEHHBIX OTHOIICHUSAX HE MOAYMHATHCS HEKOTOPHIM OOIIAM MOJIOKEHHAM
3aKOHA ... OCOOBIM BHJ NPUBUIIETHH, OOECIEYHMBAIONIMN CBOMM 00Ja1aTeNsam
IPaBOBYIO HEMPUKOCHOBEHHOCTH) .

— «AMMYHHTET — FOPHUAWYECKOE IMPAaBO HE IMOAYMHATHCS HEKOTOPBHIM
OOLIMM 3aKOHaM, IPEIOCTABICHHOE B ONpPEAEIEHHBIX CIIy4asX TOCYyAapCTBaM,
MEXKYHAPOIHBIM OPraHHW3alMsAM W JIMIAM, 3aHUMAIOIIUM 0CO00€ TIOJIOKEHHE B
rocygapcree»?’,

JlaHHBIE ONpEIEIEHHs BHITEKAIOT W3 NPAKTUKK M HCIOJB3YIOTCS B

OTHOIIICHUH JINYHOCTH, KOTOpOﬁ B COOTBCTCTBHU C HanmMOHAJIbHBIM

3dKOHOAATCIIbLCTBOM TIOCYAApCTB CBOMCTBEHEH HUMMYHHUTCT. Peus nacT O JIMIax,

% Manbko A.B. IpaBossie ummyHnuteTsl // TIpaBoseaenue. 2000. Ne 6 (233). C. 11-13.

% Pynues B.M. IMMyHHUTETHI B yTOJIOBHOM cyaonpou3BoscTse // Poccuiickas roctuims. 1996. Ne 8. C. 28-29.

% Cwm: Cymenxos C.IO. TIpuBuseruy ¥ IMMYHHUTETHI KAk OOLIENPABOBLIE KATEropun: ABToped. JUC. ... KaHA. IOpU.
Hayk. Capatos, 2002. 26 c.

% Bpeinenkos M.IO., Ilycropanosa U.H. IlpaBoBoii uMMyHHTET Kak (akTOp KOppYHMLMOHHOTO pucka // Ycrexu
coBpeMeHHoro ecrectBo3Hanus. 2012. Ne 4. C. 208-209.

9 FOpuanueckas sHuEKIoneaus / nox pea. M. FO. Tuxomuposa. M., 1999. C. 177.
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oOJnamaromiei CrenruaibHbBIM CTaTyCOM B TOCYAApCTBE. 3a4acTyl0 UMM SBIISIOTCS
IPE3UACHT, IKC-TIPE3UIECHT, TapJIIaMEHTAPUH, CYJbH.

OpHako cyniecTByeT MOHATHE MMMYHUTETa M B MEXKIYHapOIHOM IIpaBe,
KOra peyb UAET O ToCyAapcTBe, IUIJIOMAaTax M KOHCyjJax. FMMMmyHuTeTr
rocylapcTBa, Kak OAMH M3 OCHOBHBIX IPUHLHUIIOB MEXIYHAPOIHOIO IpaBa,
BBITEKAIOINK U3 HadaJl TOCYJapCTBEHHOIO CYBEPEHUTETA, COCTOUT B TOM, YTO B
CUJIy PaBEHCTBA BCEX TOCYAApPCTB OJHO TOCYJAPCTBO HE MOXET OCYHIECTBIATH
BJIACTh B OTHOIIEHUH IPYroro*®. JIumaoMarnyecKuii ¥ KOHCYJIbCKUH HMMYHUTEThI
HalpaBJieHbl Ha oOecniedeHre S(PPEKTUBHOTO OCYIIECTBICHUS ACSITEILHOCTH
JUILIOMATOB M KOHCYJIOB Ha OCHOBE IPUHIINIA HEBMEIIATEILCTBA BO BHYTPEHHUE
Jiena, TA€ peyb UAET O JMYHOW U MMYILIECTBEHHOM HENPUKOCHOBEHHOCTH M MHBIX
NPUBUJIETUSIX.

Takum 006pazom, 0000IIUB pa3TUYHBIE TOUKU 3PEHUS, MOKHO C€IaTh BHIBOJI,
YTO HMMYHHUTET TPEACTaBIsieT COOOH HHCTPYMEHT OCBOOOXAEHMSI  OT
OTpECIICHHbIX O00S3aHHOCTEN W IOPUIMYECKONM OTBETCTBEHHOCTH OTAEIbHBIX
CyOBEKTOB IpaBa, B IESIX BHITOIHEHUS UMU OOIIECTBEHHO 3HAYUMBIX (DYHKITUH.

B nayuyHOl snmreparype U 3akoHomarenbcTBe Poccuiickor Denepanun He
COJICP)KUTCS OINPENEIICHHUS] MPAaBOBOM KAaTErOpUH «UMMMYHHUTET» KaK 3JIEMEHTa
PaBOBOrO cTaryca JUYHOCTH. JJii ero 00O3HAuY€HHsI HMCHOJb3YeTCs TOHSATHE
HETIPUKOCHOBEHHOCTb», ~ HOPMATUBHOE  ONpPENEJIEHUE  KOTOPOro  TAKXKe
OTCYTCTBYET, YTO BBI3BIBAET CIIOPbl OTHOCHUTEJILHO IMOHWMAaHUS U IMPABUIIBHOTO
yrnoTpeOJIeHUs TaHHbIX MOHSATUH.

[Ipeobnanaromieil  mo3uiuend  SIBASETCA TO, UYTO JAHHbIC TOHSITHUS
TOXKIeCTBEHHBI Apyr aApyry®. Takol MO3MIMU MPUIEPKUBAIOTCS M B CyA€OHOM
npaktuke. Hanpumep, Konctutynmmonnei cyn Poccuniickon ®@enepanuu,

OTOXIACCTBIIACT IIOHATHUC «HCIIPUKOCHOBCHHOCTL» MW <«HMMYHHUTCT», KW HO4ACT

% Bekuposa @.C. UMMyHUTET rocy1apcTBa B MEXKIyHAPOIHOM NPABE U ero ocobeHHocty // Anbmanax Kpeim. 2023.
Ne 37.C. 59.

9 TIposanunckuii JI.W. IlpaBoBble HMMYHHTETHI B TEOPUM POCCHItCKOro npapa // BeCTHMK SKOHOMHUKH, IpaBa M
couuotoruu. 2015. Ne 1. C. 127.



61

ONpEIEICHNE MOHATUIO HENMPUKOCHOBEHHOCTH TOJILKO PAa3bsACHSS €ro OTAEIbLHBIE
npusHaku’®,

JIpyrue ydeHble CUMTAIOT, YTO MMMYHHUTET KaK 0cO00€ MpaBo, CBA3AHHOE C
BBITIOJHEHUEM JOJDKHOCTHBIX 00sI3aHHOCTEH, IIPOU3BOIHO oT
HENPUKOCHOBEHHOCTU YL, DTO MPOCIEKUBAETCS B COLMAIBHON MPUPOJIE JAHHBIX
kareropuii. HempukoCHOBEHHOCTH OTHOCHUTCS K Pa3HBIM CYOBEKTAM OOILECTBEHHBIX
OTHOIIICHUM, B YAaCTHOCTH, OHA KacaeTcd HWHIMBHIA M €M oOecreunBaeTcs
0€30IMaCHOCTh JIMYHOCTH M €€ HWHTEpecoB. Peub HIET O MIMPOKOM Kpyre
OOLIECTBEHHBIX OTHOIIEHUN — OTHOLIEHUSX JIMYHOCTH, OOIIECTBA U TOCYAapCTBa.
Kareropus HMMMyHHTET CBfi3aHa C HApOIHBIM  IIPEACTABUTEILCTBOM U
HpeHa3sHaYeHa i BBIPAKCHUS HMHTEPECOB IapiaMeHTa M TOCYJapcTBa, a He
mmuHbX uHTEpecoB. Cdepa ee mpuMeHeHus Oonee y3Kas, TaK Kak uepe3 Hee
paccMaTpuBalOTCA OTHOINECHWS, BO3HHUKAIONIME B CBA3M C HaJejeHHEM JIMIa
IOJTHOMOYHSAMH.

TpeTbr YTBEPKAAIOT, YTO NOHATUE UMMYHHUTETA 0OJIEE IUPOKOE U COCTOUT
M3 HENPUKOCHOBEHHOCTH M HEOTBETCTBEHHOCTH'?, JINs MOHMMaHMS IIPUPOMILI
JaHHBIX DJIEMEHTOB, KaK COCTABJIAIOIIMX IPABOBOIO MMMYHHTETA, MPEAJIAracTcs
pasrpaHMYUTL [aHHLIE KATErOPHU C MOMOLIBIO ONPENENEHUS: CYOBEKTHOrO
cocTaBa, colepkanus, oobema (NpeaesioB MpaBa), OCHOBAHMN U CPOKa JEHCTBHSA

paBa.

100 Cm. noapo6mee: Tocranosnenne Koncturymuonnoro Cyna P® or 30.11.1995 N 16-I1 "ITo neny o nposepke
KOHCTHTYITHOHHOCTH cTarteil 23 u 24 BpeMeHHOro mojoXeHUs 00 OO0eCHeUeHHH IesTeIBHOCTH JCIMyTaToB
Kanununrpanckoit obnactHo# ymsel, yrBepskaeHHoro [loctanoBnennem KanmauHrpaackoit ooiactHor Iymsl ot 8
HIOJIS 1994 rozxa" I CripaBoYHO-TIpaBoBast cucTeMa «KoncynprantlImrocy. URL:
https://www.consultant.ru/document/cons_doc LAW 22926/ (mata o6pamenus: 23.03.2024); IlocraHoBieHHE
Koncturynmonnoro Cyna P® ot 20.02.1996 N 5-I1 "Tlo neny o npoBepke KOHCTUTYIIHOHHOCTH MOJIOKEHHUH yacTeit
nepBoil u BTopoit crateu 18, crarbu 19 u gactu BTOpOI crateu 20 PenepanpHoro 3akoHa ot 8 mag 1994 roga "O
craryce aenyrata Coera ®enmepanuu U craryce jaemyrara [ocymapcrBenHon [[ymer @enepanproro CobOpanus
Poccuiickoit Oenepanun” /! CnpaBo4HO-TIpaBoOBast cucTema «Koncynbrantlnrocy. URL:
https://www.consultant.ru/document/cons_doc_ LAW 9366/ (nara obparienus: 23.03.2024).

101 Bonocosa H.IO. HenpukOCHOBEHHOCT ¥ MMMYHHTET: COOTHOLIEHHE NOHATHUI // TIpaBoBas 3aluTa YacTHBIX U
nyONMYHBIX HMHTepecoB: Marepuansl V. MexXIyHapoaHOW MEXBY30BCKOI HaydHO-TIpakTH4yeckoil MHTepHer-
koHpepeHumu. Coopuuk crareit. Yensiounck: [onurpagp-Macrep, 2008. C. 58-65.

102 Bposuenko H.B. Vkas. cou. C. 71.
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Hel’lpZ/IKOCHOGQHHOCWZb NpCACTaBIIICT cO0OM COCTOSIHUE 3alUIIICHHOCTH OT
[MOCATaTCIbCTB CO CTOPOHBI APYIUX JIMI[, YTO I'OBOPUT O CCTCCTBCHHO-IIPABOBOM
XapaKTepC MHCTUTYTA U KOMIIJICKCHOM IMOAXOAC K OIIPEACIICHUTO.

CY6T>GKTOM, O6J'Ia,Z[aIOHH/IM HCIIPUKOCHOBCHHOCTLBIO, ABJIACTCA JIMYHOCTD.

COI[Cp)KaHI/IC HCTIPUKOCHOBCHHOCTH OIPCACTIACTCA B 3aBUCHUMOCTH OT
O6’beKTa, K KOTOPpOMY OHa IPHUMCHACTCS, W 3aBUCHUT OT CTATyCa JIMYHOCTHU

VI8, Obwezpascoanckas

(oOmerpakaanckass W crenuaibHas — (MOBBIIIICHHAS )
HeNnpUKOCHOBEHHOCMb BKJIIOYAET CBOOONY, XU3Hb, CEMEHHYIO TailHy, 4YecCTb,
JIOCTOMHCTBO, J00pO€ WMS, KOMMYHUKAITUIO, TalHYy W KWIAIE. DTH OOBEKTHI
XapaKTEePU3YIOT CTaTyC JIFOOOro 4YesioBeKa BHE 3aBUCHMMOCTH OT 3aHMMaeMON WM
JTOJIDKHOCTH M 00beMa WMEIOIMUXCS Y HEro JODKHOCTHBIX —TTOJTHOMOYHH.
llosviwennas HenpukocHogennocms OOYCIIOBIIEHA OCOOCHHBIM CIICIIUATIbHBIM
CTaTyCOM TPEJCTaBUTENICH OpraHOB TOCYAapCTBEHHON BIACTH, U BKJIFOYACT B CeO
TaKue OOBEKTHI KaK: COOCTBEHHBIE MHEHUE M MO3HUIIMIO, TOJIOCOBAHUE HUCXOIS W3
CBOMX BHYTPCHHHX YyOGXKICHUH, BO3HArPaXICHHE 3a  OCYIICCTBIAEMYIO
NeATeIbHOCTh, BKJIIOYAas 3apa0OTHYIO IulaTy, KOMIIGHCAIlUIO TIpoe3ia |
NPOKUBAHUS, TIOJb30BAaHWE yCIyraMHM CBS3W W T.JO., YTO JIONOJIHSET
OOIIErpak TaHCKYI0 HETPUKOCHOBEHHOCTh. [luddepentivanuss maHHBIX BUIOB
HENTPUKOCHOBCHHOCTH JINYHOCTH 3aKJIFOYACTCS U B TOM, YTO Ha KaXKIOTO YEJIOBEKa
pacupoCTPaHSIOTCS OOIIUE TapaHTHH HEMPUKOCHOBEHHOCTH, & Ha MPEACTaBUTENCH
rOCYJApCTBEHHBIX OPraHOB pPACHPOCTPAHSIIOTCS Kak oO0Iue TapaHTHH, TaK |
rapaHTuu 0Oojiee BBICOKOTO YPOBHS, OOYCIIOBJICHHBIE HMX OCOOBIM CTaTyCOM
3aHUMAaeMOHU JOJDKHOCTH.

O6beM  (mpenenbl) HENPUKOCHOBEHHOCTH  OMNpEAEseTcs TeM, 4YTo
HEITOCPEJICTBEHHO OYET 3aIUIICHO OT MOCATATEIBCTB APYTUX JTHUIL;

- ¢du3ndeckas HENMPHUKOCHOBEHHOCTh KOHKPETHOTO JIMIIA, TO €CTh

rapaHTus OT apecTa U 3aJIepKaHus;

103 Cm: KommenTapuii k moctanosiaenusym Koncrutyiuonnoro Cyna P®. T. 1. 2001.
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- (bHSI/I‘IeCKa}I HCIIPUKOCHOBCHHOCTD u OCHHOCTH, KOTOPbIC
HCTTIOCPCACTBCHHO CBsA3aHbI C IMYHOCTBIO! c13060)1a, KHN3Hb 1 JOCTOMHCTBO, a TAKXKC
oxpaHa YCJ'IOBI/Iﬁ KUBHCACATCIIbHOCTH YCJIOBCKA, BKIOYAOIMIHNC HMYHICCTBO H

KUITAILIE JIMYHOCTH, TaliHy repenuckn %

;

— ¢u3ndeckass  HEMPUKOCHOBEHHOCTh, IICHHOCTH, CBSI3aHHBIE  C
JUIHOCTBIO, © OCOOBIC MPUBWIJIETUH M JIBTOTHI, MPEIOCTABISICMBIC CIICIHATbHBIM
JIULIAM.

OcHOBaHME HEMPUKOCHOBEHHOCTH JIMYHOCTH  TPEICTaBIsAeT  CcOOOM
HOPMaTHBHOE  YCTAaHOBJIICHHME H  3aKpeIUICHHWE  DJICMCHTOB  TIpaBa  Ha
HEMIPUKOCHOBEHHOCTh B JIEHCTBYIOIIEM 3aKOHOMATEIhCTBE. OOIIerpax aHCKOM
HEIIPUKOCHOBCHHOCTBIO ~ YEJIOBEK 00JIajjaeT ¢ MOMEHTa poxacHus. J{ms
MOBBIIICHHON HEMPUKOCHOBEHHOCTH HEOOXOIUMO (hakmuueckoe OCHOB8aHUe, TO
€CTh HAJIWYME OMNPEJCICHHON TOJDKHOCTM B COOTBETCTBHUU C JICHCTBYIOIIEM
3aKOHOJATEJILCTBOM.

Cpok feicTBUS TIpaBa Ha HENMPUKOCHOBEHHOCTh JIMYHOCTH MOXKHO
OMPEJICTUTh B 3aBUCHUMOCTH OT COJICpKaHHWs IIpaBa Ha HENMPUKOCHOBEHHOCTh. C
MOMEHTa POXKJICHHS KaXIbIi YEJIOBEK 00JaJaeT HEMPUKOCHOBEHHOCTBIO JKU3HH,
cBOOOIBI, CEMEIHOM TaltHBI U T.J., ¥ 3TO IIPABO OYJET UMETh HEOTPAaHUYCHHBIN CPOK
JEHCTBUSA, KpOME TeX CIydaceB, KOrJa Ha HEro MmocArHyT apyrue auma. OOparas
BHUMAaHWE Ha MPECTAaBUTENICH TOCYAaPCTBEHHBIX OPTaHOB, CTOUT OTMETUTD, YTO UX
HENIPUKOCHOBCHHOCTh M3HAYAJILHO OIPAaHUYCHA ITEPUOIOM HUCITOJTHECHUS UMU CBOUX
JOJDKHOCTHBIX 00s13aHHOCTel. Hampumep, memyTrat uMeeT mpaBo rojioca UCXOs U3
CBOMX BHYTPCHHHMX YOCXKICHHI TOJBKO IO TOIO MOMCHTA ITIOKa OH SIBIIICTCS
JIETyTaToOM.

Heomeemcmeennocmo (unoemnumem, 0Cc8000ICOEHUe om

OMEEMCmMEeHHOCMIL) MpeACTaBIsieT  co0OM  OCBOOOXKJIEHME  Juia  OT

OTBCTCTBCHHOCTH, TO €CTb HAACJICHUC JIHIIa HpHBHJ’ICFHCﬁ HCIOOIMYCTUMOCTHU

104 penipeB A.I'. Vka3. cou. C. 29.



64

MPUBJICUCHUS K OTBETCTBEHHOCTH 3a OCYIIECTBICHUE €ro ACATEIIbHOCTH W
UCIIOJIHEHUE UM JIOJDKHOCTHBIX TTOJIHOMOYHA.

Ha maHHBI MOMEHT B HAyYHOH JIUTEPAType HE CIOKUIOCh €IUHOTO MHEHHMS
0 TIepevHe JInIl, 00JIaIaloIuX HEOTBETCTBEHHOCTHIO. [Ipeobnanaromeii mo3uimen
YUEHBIX OTHOCUTEIIBHO MEPEUHS TAKUX JIMII, ABJISETCS HAJIUYME JAHHOTO IMpaBa y
[JIaB TOCYAApCTB, MPEACTABUTENICH MapilaMeHTa, cyaeu, AumiaomaroB. OJHAKO
MIOMUMO YKa3aHHBIX CYObEKTOB, HAIIPUMEP, B POCCUUCKOM 3aKOHOATEIILCTBE €CTh
MOJIOKEHHE, TI0 KOTOPOMY MPEAYCMOTPEH OCOOBIM TOPSIOK MPOU3BOACTBA 10
YT OJIOBHBIM Jesam B OTHOIIEHUH JEIyTaTOB 3aKOHOJIaTEJIbHBIX
(mpeacTaBUTENBHBIX) OpraHOB CyOBEeKTOB P®D, 4iieHOB BHIOOPHOTO OpraHa MECTHOT'O
camoymnpasieHus, npenacenarenss Cuernoir mnanarel P®, Ilpesunenta PO,
PEKPATUBILIETO MCIIOJHEHUE CBOMX TMOJHOMOYMM (IPKC-TIpE3UeHTa), YJICHOB
M30UpaTEIbHON KOMHUCCHUH, MPOKYPOPOB, Y IOJHOMOYEHHOIO IO MpaBaM 4yeoBeKa
B PO, npencenarens Cnencreennoro komurera PO u ap. (cr. 447 YIIK PD)1%® uro
CBUJICTENILCTBYET O HAJMYUU Y ATUX JIMI] OCOOOTO CTaTyca, XapaKTepU3yIOIIerocs
BOITPOCOM IPUBJICYEHHUS K FOPUINYECKON OTBETCTBEHHOCTH.

ConepkaHue HEOTBETCTBEHHOCTH JIMYHOCTH OOYCJIOBJICHO CIICIHAIbHBIM
KPYroM CyOBEKTOB, K KOTOPbIM OHa TNPUMEHSETCS, B YAaCTHOCTH pPE4Yb HJIET O
CIICIIMATILHOM CTaTyC€ JMYHOCTH, KOTOPBIA BBIPAKAETCS B 3alIUTE JUIA OT
3aIep)KaHUM, apecTa, JAOCMOTPA, CBUACTEICKUX TMOKAa3aHWMM W HWHBIX MeEp
IPUHYJIUTEIBHOIO XapakTepa, OT YrOJIOBHOW, aJIMUHUCTPAaTUBHOM H HHOU
OTBETCTBEHHOCTH, 4 TAKKE B HAJTMYUU MEXAHU3MOB CHATHS HEOTBETCTBEHHOCTH C
TaKUX JIULI.

O0bem (mpenenbl) HEOTBETCTBEHHOCTM B OTHOIICHWM JIEUCTBHM JIHIIL,
00J1aJat0INX CTIEIUAIbHBIM CTaTyCOM, B HAYYHOU JIMTEpaType U 3aKOHOAATEIHCTBE

3auacTyro xapakrepusyercs o

105 yronoBHo-nporeccyanbHblii kogeke Poceuiickoit Menepanuu ot 18.12.2001 N 174-D3 (pen. ot 25.10.2024) //
CopaBouno-nipaBoBasi ~ cucrema  «Koncympranr  Ilmoc».  URL:  https://www.consultant.ru/document
/cons_doc LAW 34481/ (nata obpamenus 20.03.2024).

106 Cm: Conenbiepa H.C. IMMyHHTETHI B KOHCTHTYLMOHHOM TpaBe Poccuiickoii ®enepaiuu : crelnuanbHOCTb
12.00.02 "KOHCTHTYILIMOHHOE MTPAaBO; KOHCTUTYIIMOHHBIN CyA€OHBIN MPOIIECC; MyHUIUITATBHOE paBo" : iccepTanus
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- HEIIPUBIICYEHUEM K YT OJIOBHOU 51 aIMUAHUCTPATUBHON
OTBETCTBEHHOCTH, HajaraeMou B Cy1eOHOM MOPS/JIKE;

- HEMIPUBIICYEHHEM KO BCEM BHJAM OTBETCTBEHHOCTH, BKJIIOYAs
I'PaKIaHCKO-TIPABOBYIO;

- HEIIPUBIICYEHUEM KO BCEM BHJAM  OTBETCTBEHHOCTH, KpOME
KOHCTUTYLIMOHHOW;

- OCBOOOXKJICHHUEM OT BCEX BHUJOB OTBETCTBEHHOCTH, BKJIIOYas
KOHCTUTYLIMOHHO-TIPABOBYIO;

- OCBOOOKJICHHEM OT BCEX BMJIOB OTBETCTBEHHOCTH 32 OCYILECTBIIEHUE
CBOCH JEATEIbHOCTH, 3a UCKIIFOYCHUEM TUCLIUIIIIMHAPHOW OTBETCTBEHHOCTH.

OcHoBaHME HEOTBETCTBEHHOCTH 3aKJIHOYAETCS B HAIMYHUH COOTBETCTBYIOIIUX
fopunnyeckux (akroB. C TOUKM 3pEHUS POCCUHUCKOIO 3aKOHOJATENIbCTBA
(paKTUYECKMM OCHOBAaHMEM HEOTBETCTBEHHOCTH SBIIETCS YCTAHOBJICHHE U
3aKpeIUIeHHUE 3JIEMEHTOB IIpaBa Ha HEOTBETCTBEHHOCTb (IIPEAENIOB, CPOKA IEHCTBUS,
YCIIOBUU CHATHS) B HOPMATUBHBIX MPABOBBIX aKTaX, MYTeM HETNOCPEICTBEHHOTO
yKa3aHUs B 3aKOHE (POPMYIMPOBKU «JIHMIIO OCBOOOXKIAETCS OT IOPUAMYECKOMN
OTBETCTBEHHOCTH» HWJIM C IIOMOIIBIO YCTAHOBJIEHHUS HENPUKOCHOBEHHOCTH,
VCKJIIOYAIOIEe IPUMEHEHNE MEp PUHYKIEHNUS], T1€ HEOTBETCTBEHHOCTH KOCBEHHO
I10/1Pa3yMeBaETCsl.

Cpok neicTBus MpaBa Ha HEOTBETCTBEHHOCTh JINYHOCTH 02paHU4eH, TaKk KaKk
JIMLO0 MOKET IOTEPATh COOTBETCTBYIOIIUMI CTATyC, HAIIPUMED, C OTCTPAHEHUEM OT
JOJDKHOCTH U ITPEKPAIICHUEM UCIIOIHEHUS JOJDKHOCTHBIX MOTHOMOYMN. OTHAKO U3
JTOr0 IpaBUa €CTb MCKIKOYEHUE, KOrJa pedb HIAET O IJIaBe IOCyHapCTBa.
JleiicTByIOlIEE 3aKOHOJATENILCTBO YCTAaHABIMBAET HEOTBETCTBEHHOCTH OBIBLIETO
[Ipe3unenta P®, KOTOPBIN MPEKPATUII CBOU ITOJIHOMOYHS, U YJIEHOB €70 CEMBH.

Takum o00pa3oM, MOXHO C YBEPEHHOCTbIO CKa3aTb, 4YTO IOHSATHS

HCMMPUKOCHOBCHHOCTb U HCOTBCTCTBCHHOCTDL ABJIAIOTCA HCTOXKIACCTBCHHBIMU JPYT

Ha COMCKaHHE Y4YEHOH CTeNeHM KaHJuara opuandeckux Hayk. Yensounck, 2003. 224 c.; Tpopumona I'.A. Ykas.
cou.
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apyry. HenpukOCHOBEHHOCTh MpPENCTaBIAET COOOM COCTOSHHME 3allUIIEHHOCTH
JUYHOCTU (YENoBEKa WM IMPEJCTaBUTENs TOCYJapCTBEHHOM BJIACTH) OT
NOCSTaTeabCTB APYTHX JIUI, KOTOPOE 3aBHCHUT OT 3alIUINAEMOr0 00beKTa (KU3HH,
CBOOOJIbI, KWJIMIA M T.J.) WU OJJIEMEHTOB IpaBa Ha HENPUKOCHOBEHHOCTb,
UMEIOIIMXCS Y KOHKPETHOM JIMYHOCTH, OCHOBAHHOE Ha IIPAaBOBBIX HOpPMAaX C
HEONPENEIEHHBIM IMEPUOAOM JECUCTBUS Yy YEIOBEKAa M OrPAHUYEHHBIM CPOKOM
NEUCTBUSL Yy  CHEUMAJbHBIX Jidll. HEOTBETCTBEHHOCTh  XapaKTEpPU3YyeTCs
OCBOOOXIEHHEM OCOOBIX JHI] (TJIaB TOCYAApCTB, MapJaMEHTapueB U CyAeH U Jp.)
OT IOPUINYECKON OTBETCTBEHHOCTH B 3aBUCHMOCTH OT MX CTaTyCca M MOJHOMOYMH,
OCHOBaHHOE€ Ha (aKTe 3aHUMAeMOW JIOJDKHOCTM UM  3aKpeIUICHUH B
3aKOHOJIATENICTBE, CPOK JEHUCTBUS KOTOPOrO 3a4acTyl0 OrPaHMYEH IEPUOIOM
UCTIOJHEHUS JTOJDKHOCTHBIX OOS3aHHOCTEH, 3a HMCKIIOUEHHUEM 3KC-TIPE3UCHTOB.
[TonpoOHOE uccrenoBaHWE aHHBIX KaTErOpui MOATBEPKAAET O0OOCHOBAHHOCTH
TOYKHA 3pEHMs, KACAIOUIEHCAd TOro, 4YTO OHM SBIAIOTCA COCTABJIAIOIIMMU
UMMYHHTETA.

IIpp >TOM CTOUT OTMETHUTb, YTO JEJIEHUE HEINPUKOCHOBEHHOCTH Ha
OOLIErpaXTaHCKYI0 W CHEHHAIbHYI0 MPUBOAUT K BBIBOJY O TOM, YTO
HEIIPUKOCHOBEHHOCTb MOJKET MCIIOJIb30BATbCA M HE3aBUCHMMO OT IOHATHS
umMmyHuTeTa. Ecin OpaTh 3a OCHOBY, TaKOM KpUTEpHUM KakK JUYHOCTb U €€ CTaTyc,
1eJ1eco00pa3Ho ynoTpedieHne TepMUHA «HEMPUKOCHOBEHHOCTHY UCKIIOYUTEIHHO
B OTHOLUEHUH JIMYHOCTH U OOBEKTOB C HEW CBA3AHHBIX, U KATETOPUN «UMMYHUTETY,
COCTOAIIEH U3 HENPUKOCHOBEHHOCTH M HEOTBETCTBEHHOCTH, B OTHOLICHUU
JUYHOCTHU, UMEIOUIEH CIIelnaIbHbIN CTaTyC. 371€Ch BOZHUKAET BOIPOC O BOZMOXKHOM
BBIZICJICHUM «UHCTUTYTAa HENPUKOCHOBEHHOCTW» M «HUHCTUTyTa IIPaBOBOIO
MMMYHHUTETA» — B3AUMOCBS3aHHBIX HHCTUTYTOB, CYIIECTBYIOIIMX HE3ABUCUMO JIPYT
ot npyra (moapodHee B riase |l qanHOTO HICCIIeIOBaHUS).

HenpukocHOBEHHOCTh 4YacTo yHmoOTPEOJSIOT B COYETAHUU C  TJIE-TO
AQHAJIOTUYHBIMU 110 CMBICIIY TEPMUHAMU «npueuiecusy u «iveomay. Ilpusunerus

HpeICTaBysieT cO00W MPEUMYILECTBO, PACIIPOCTPAHSIONICECs TJIABHBIM 00pa3oM Ha
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BJIACTHBIE OpraHbl M JOJDKHOCTHBIX JIML, XapaKTepU3YIOUIee COLMAIbHBIN
WHJMBUYaJbHBIM CTAaTyCc CBOMX OOJajaresied, SBISIIONIEECS Pa3HOBUIHOCTHIO
JBTOTHOTO CI1oco0a peryiarpoBaHus 0OIECTBEHHbIX OTHOIIEHU. [IpaBoBas nbrora
— 3TO MPaBOMEPHOE «OOJIErYe€HUe» IOJIOKEHUSI CYObEKTa, MO3BOJISIOLIEE EMY
NOJIHEE YJOBJIETBOPATH COOCTBEHHBIE MHTEPECHl M BbIpAXKAIOIIEECs Kak B
MPEIOCTABICHUH JOTIOMHUTEIBHBIX, OCOOBIX TMpaB (MIPEUMYIIECTB), TaK U B
OCBOOOXKIEHUM OT 00s13aHHOCTEH Y,

CrnenoBarensHO, TPUBWIIETHS CYIIECTBYET ISt 3((EKTUBHOTO BBITOTHEHHUS
CyObEeKTaMH CBOUX JOJDKHOCTHBIX OOS3aHHOCTEH, a JIbroTa IMOMOTraeT OCOObIM
COLIMANIBHBIM ~ TpymmaMm JOOUThCS PABHOINpPABUS B CHIy  OIpPEAeNEHHBIX
0coOeHHOCTEH (BO3pacT, 3A0POBBE, TIOJ U T.1.) WM HAXOXKICHUS B CIICIU(PHUIECKIX
ycioBusx (pabora, mpodeccust), MO0 MOOMIPEHUS 3aHATHS KaKUM-THOO BHJIOM
NEeSATENbHOCTH, B KOTOPOM 3aMHTEPECOBAHO CaMO TOCYJAapCTBO (HAJIOTOBbBIE
eroTh) %, Oba MOHATHSA HPEACTABISAIOT COOOW ONpEeeHHbIE NPEUMYIIECTBA,
UCKIIFOUEHUS (M3BATHS) U3 OOIINX HOPM, KOTOPBIE YIYUIIIAIOT MOJI0KEHUE CyOheKTa
Y IOHMMAIOTCS KaK CPelICTBO IIPAaBOBOI0 HEPABEHCTBA.

Jlanuple  Kateropuu  ONM3KM 1O  CMBICIY M COJEPXKAHHMIO  C
HENPUKOCHOBEHHOCTBIO. Hekotopsie aBTOPBI axe Ha3bIBAIOT
HENPUKOCHOBEHHOCTh JbroTOM W/mnu npuswierueid. Hampumep, A.B. Manbko
paccMaTpHUBaeT JENyTaTCKyI0 HENPUKOCHOBEHHOCTh KaK MOJMTUYECKYIO JBbIOTY, a
KpacnoB M.A., KpsxkkoB B.A. Ha3bIBalOT HENPUKOCHOBEHHOCTh 3aKOHHOMU
npuBWIeTHEH, HEOOXOIMMOM Juisi oOecredeHus: CBOOOJIHOTO M OTBETCTBEHHOI'O
OCYILIECTBJICHUS MTOJTHOMOYHM U HEMPEPBHIBHOCTH (HYHKIIMOHUPOBaHUsI. OTHAKO, ITH
KATErOpHH BCE KE MOKHO Pa3rpaHUYUTh.

Lleapto yCTaHOBJIEHMSI JIIOT CHYXKUAT YIYy4YIIEHUE MaTE€pUAIbHOTO WM

MOpAJIbHOTO TIOJOXKEHUS OTHEIbHBIX TPYII;, MPUBUIETHH — obOecreueHue

07 Cm: Comnenbuesa H.C. UMMyHHUTETBI B KOHCTUTYLIMOHHOM TipaBe Poccuiickoit ®eneparuu. C. 36-44; SIkosenko
E.A. K Bompocy o mpaBoBoil mpupone umMmyHHTeTOB. COOTHOIIEHHE Kareropuil "ummyHuter", "mpuBuierus',
"nmerora" // Becruuk Yensounckoro rocynapcrsenHoro yausepcurera. 2010. Ne 33(214). C. 10-15.

108 ConenpreBa H.C. Tam xe. C. 42.
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OecnpensaTCTBEHHOI'0 BBINOJHEHUS JOHKHOCTHBIMU JIMIIAMH CBOUX O0S3aHHOCTEH,
a L[eJIb HEITPUKOCHOBEHHOCTH 3aKJIF0YAETCS B 3AIIUTE OT MOCATATENBCTB CO CTOPOHBI
JOPYTHUX JIMII.

Cy0ObexToM, 00J1aar0IIMM HEMIPUKOCHOBEHHOCTHIO, MOXKET SIBJISITHCS JIF00AsT
JUYHOCTh, HO O0OJIafaTeNs MU JIbIOT W TNPUBUIIETUNA SBISIOTCA OIpEAeIEHHbIE
kareropun Jian. CregoBaTelbHO HENPUKOCHOBEHHOCTh IIHMPE, YE€M JpyrHe
yKa3aHHbIE KaTErOpHUHU.

JIbroTel W TNPUBUIETHUU BBIMOIHSIIOT KOMIIEHCATOPHYIO (YHKIHIO, T.€.
«CyXaT crnenu(puuecKUMH KOMIIEHCAIIMOHHBIMH MEpaMH, YCTaHAaBIMBAEMbIMH 32
OCYLIECTBIEHUE  KOHKPETHHIX  (YHKIHMOHAIBHBIX  oOs3aHHOCTEN»'®. A
HEITPUKOCHOBEHHOCTh CKOpEe NPHU3BAHA PEryJUpOBATH IOJOKEHHE JTUYHOCTU B
OOIIECTBE U OXPAHSTH €€.

TakuM 00pa3om, Ha3bIBaTh HEMMPUKOCHOBEHHOCTh JIbI'OTOM U MPUBUJIETUNA HE
COBCEM KOPPEKTHO, TaK KaK OHM, KaK MUHUMYM, UMEIOT pa3Hble LeIH, GYHKINU U
CYOBEKTHBIN COCTaB.

B nureparype M 3aKOHOIATENbCTBE YacTO HCIIOJB3YKOT TEPMHUHBI «IUYHASA
HeNnpUKOCHOBEHHOCHIb », «HEeNPUKOCHOBEHHOCNb JIUYHOCTNUY u
«HEeNnPUKOCHOBEHHOCMb YACMHOU HCU3HUY . JlaHHBIE TIOHATHS MOXKHO Pa3rpaHUYMUTh.

[To muenuto A.C. MopaoBia THOHSTHE <JIMYHAS HEMPUKOCHOBEHHOCTbHY
3aMMCTBOBAaHO M3 HOPM MEXAYHAapOAHOrO IpaBa M B HEM 3aJI0KEHA «Hes
OpU3HAHUS MpaB U CBOOOJ YETOBEKAa BBICIIECH IIEHHOCTHIO», TapaHTHUPOBAaHHAs
«HEIOIMYCTUMOCTBIO BMEIIATENBCTBA FOCY/IAPCTBA B JIMYHYIO KU3Hb UHIUBHJIOBY.
KoHCTpyKIIMS «HENPUKOCHOBEHHOCTh JUYHOCTW» XapaKTepHa JJII COBETCKOM
HayKH, U OHa 0a3upyercs «HE Ha YBa)KECHUU IpaB YeJIOBEKa, a Ha TPeOOBAHUU
3aKOHOMOCIYIIIHOTO TIOBEACHUS MO OTHOUIEHUIO K TOCYAapCTBY, €ro opraHam u

JOMKHOCTHBIM Jriiam» 10,

109 Conenbuesa H.C. IMMyHUTETHI B KOHCTUTYLIMOHHOM nipaBe Poccuiickoit ®enepauun. C. 51.
110 penpen AT, Vkas. cou. C. 29-30.
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HenpukocHOBEHHOCTh ~ YaCTHOW  JKM3HM  (MPUBATHOCTh) —  IOHSTHE
MHOTOI'PAaHHOE M HCIIOJb3YETCd BO MHOIMX OTpacisax mnpasa. CIO0XHOCTH B
MMOHUMAHUU JAaHHOTO TEPMHUHA 3aKII0YaeTcsi B TOM, YTO JOCTATOYHO TPYIHO
OIpeNeInTh, YTO MpenCTaBiIseT co0OM «dacTHas ku3Hb». [loaTomy, emuHOrO
NOHMMaHUsl HENPUKOCHOBEHHOCTHM YACTHOM »KM3HM HeT. Tem He MeHee, B
IOPUINYECKOM HayKe MOXHO BBIACIUTH Haubosiee pacrnpocTpaHEHHbIE MOIXObI,
XapaKkTepu3yIollIie JaHHYIO KaTeropuio M cojaepkaHue c(epbl YacTHOM >KU3HM.
Takum 00pa3om, HEMPUKOCHOBEHHOCTh YaCTHOW (JIMYHON) KU3HHU PacCMaTpUBAIOT
KaK:

- IIpaBO Ha OXpaHy HENPHUKOCHOBEHHOCTH JMYHOW >XKMU3HU W MPaBO Ha
OXpaHy TalHbI TOW KWU3HU;

— MPABO Ha JINYHYIO U CEMEUHYIO TalHY;

- paBO Ha CBOOOAY pacroiaraTb cOOOW, MpPaBO Ha TalHY YacCTHOU
KU3HH, [IPaBO Ha 3aIIUTY JUYHOCTH, IIPABO HA 3aLIUTY KWIMILA, [IPaBO HA TalHY
rOJIOCOBAHMS;

- NOTPeOHOCTh UHAMBUIA B IPUBATHOCTU OINPENEISIOT KaK, COCTOSIIYIO
U3 YEIMHEHUsI, UHTUMHOCTH, CAEPKaHHOCTH U aHOHUMHOCTH U CAMOCTOSITEIIBHOCTH
BbIOOpA MOBeIeHU (UYBCTB, MBICIEH 1 3MOLIUN);

- (G YHKIIMOHUPOBAHUE YEJIOBEKa B 0COO0OM cdepe CeMEMHbIX, OBITOBBIX,
MHTAMHBIX OTHOLUEHWM, HE MOMJIEKAIIUX HENOCPEACTBEHHOMY KOHTPOJIIO CO
CTOPOHBI TOCYIAPCTBA, OOIECTBEHHBIX OPraHU3aLUii, YaCTHBIX Ui 1L

- busznyecKkyro M JAYXOBHYIO 001acTh, KOHTPOJIUPYEMYIO CaMHM
WHJUBH]IOM;

- MpPEIOCTaBICHHAs YEJOBEKY M TrapaHTUPOBAHHAS TOCYAapCTBOM
BO3MOXKHOCTh ~ KOHTPOJIMpPOBaTh HUHpopMamuioo o0 cebe, NpensTCTBOBATh

pasriameHuio CBEICHNI TMYHOr0, MHTUMHOIO Xapakrepall?;

11 Onanesa A.A. Vka3. cou. C. 83.

112 JTykpsrosa ML.FO., Mapxreiim M.B. 3anper HETpaIUIMOHHBIX CEKCYATBHBIX OTHOIIEHHH B Poccuu: mpaBoMepHOe
OTpaHMYEHHE WJIM HapyllleHHe INpaBa Ha HENPUKOCHOBEHHOCTh 4YacTHOW >ku3HHM? // KoHCTHUTyIMOHAIM3M:
KoHcturynuoHanusM: cuUMOMO3 HayKd M NpPakTHKH : Marepuansl MexayHapoIHOH Hay4YHO-NPAKTHYECKON
KOH(EpeHIINHU, TOCBSIIEHHON MaMsITH 3aciy)KeHHOro JesTeds Hayku Poccuiickoit denepannu, 3aciyXeHHOTO
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- KOH(QUACHIIMAIBHOCTh CaMOM CQepbl CYLIECTBOBaHUS, TBOPUECKON U
JYXOBHOM KU3HU, MEAUKO-OMOJIOIMYECKUX OOCTOSTENBCTB KU3HEAEATEIbHOCTH
YeJI0BeKa, NHTUMHOM U CEMEWHOM KU3HU U UH(POPMALIMOHHO-KOMMYHHUKAI[UOHH YIO
KOH(QUIEHIUATBHOCTE Y,

Taxkum 00pa3oM, MOKHO clieaTh BBIBOJI, YTO HEMPUKOCHOBEHHOCTh YAaCTHOM
KU3HU, B OTJINYUE OT JAPYTUX BBIIIEPACCMOTPEHHBIX MPABOBBIX KATETOpUi, UMEET
NEePCOHU(PHUIIMPOBAHHOE COAEPkKAHKUE, B YACTHOCTH, C MO3MIMM TailHbI, JTMYHBIX
OTHOILIEHUH ¥ UHPOPMALIHH.

Ha coBpeMeHHOM 3Tane pa3BUTHS TOCYAapCTBa U OOIIECTBA B HAIIMOHAIBHOM
3aKOHOJIATEIbCTBE MHOTUX TOCYAAPCTB M MEXKIYHAPOIHBIX JIOKYMEHTax
IPEUMYILECTBEHHO HCIOJIb3YIOTCSI KOHCTPYKIUU «JIMYHAs HEIPUKOCHOBEHHOCTH)
U «HENPUKOCHOBEHHOCTh YAaCTHOM >KM3HW» KaK 3JIEMEHT MPaBOBOr0 rOCYIapCTBa,
JEMOKpaTUM M IPOBO3IJIALICHUS MpaB U cBOOOA uenoBeka. [lpu sTom nmuHas
HENPUKOCHOBEHHOCTh KaK 3JIEMEHT CUCTEMBI MPaB YeJI0BEKa MOHATHE TOCTATOYHO
IIMPOKOE, BKJIIOYarollee B ceOs 3allUTy HENPUKOCHOBEHHOCTh WHAMBHUIYaIbHOU
cBOOOABI, (HU3MYECKOW M JTyXOBHOW HENPUKOCHOBEHHOCTH, B TO BpeMs Kak
HEMPUKOCHOBEHHOCTh YAaCTHOW KHU3HU TMOHATHE OoJjiee Yy3KOE, OXBaThIBAIOIIEe
chepbl OBITOBBIX OTHOILEHUH, TUYHON ¥ CEMENHON TalHbL, JIMYHOM nHpopMarmu 114,
[Ipu o5ToM J5MYHAsT HENMPUKOCHOBEHHOCTh MOXET BKJIOYaTh B ceOs
HEMIPUKOCHOBEHHOCTh YaCTHOM JKU3HU, YTO 00Jiee MOoApOoOHO Oy/IeT UCCIEA0BAaHO B
CIEAYIOLIEH TJIaBe.

Hapsny ¢ HenpuKOCHOBEHHOCTBIO YaCcTO UCIONb3YIOTCS IOHATHUS «MauHa» U
«KOHuOeHyuanrbHocmyy. ITH TIOHATUS 1O CBOEMY COJEPXKaHUIO OJH3KU K

HCIIPUKOCHOBCHHOCTH, 0COOCHHO Koraa pc€db HACT O HCIIPHKOCHOBCHHOCTHU

YaCTHOU KU3HU.

topucta Poccun, okTopa ropuandeckux Hayk, npodeccopa H.B. Butpyka, benropon, 17 HosOps 2023 rona.
Deutschland, Gelsenkirchen: Henze Verlag, 2023. C. 141-146.

113 Kyzaxmerosa C.E. Ykas. cou. C. 68.

114 Onanesa A.A. Ykas. cou.
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TaiiHa — 3TO BC€, UTO HE OCO3HAHHO YEIOBEUYESCKUM HMHTEIJIEKTOM, JTH0O0 4TO-
TO HM3BECTHOE, HO CKPBITOE€ OT JPYrux JIoJed ¢ Kakoh-nmnbo 1enpro. TaitHa
MPEACTABISAECT COOOM CKPBITYIO HH(MOPMAIIUIO, PACKPBITHE KOTOPOW SIBISETCS
HEKEJIaTeJIbHBIM JUISl €€ BIIaJICNIblla U MOXKET IOBJICUb OIpE/CJICHHBIC HETaTUBHBIC
nocJyiecTBUs. TaliHa 3aluIaeTcs 3aKOHOAaTeILCTBOM U €€ COOCTBEHHUKOM IyTeM
OTpaHUYEHUSI JOCTyNa K CBEACHUSIM, COCTaBISIIOIIMM 3Ty TailHy. CyllecTBYIOT
pa3Hble OIpeeIeHUsl KaTeropyuu TaitHa U MHOXECTBO €€ BUJI0B (rOCyJIapCTBEHHAs,
npodeccroHanpHas, CiIy)keOHas, KOMMEpYecCKas, JIMYHAas, CEMEWHas TalHbl |
T.1.)M.

KonduneHunaibHOCTh  —  3TO  HEOOXOAUMOCTb  MPEIOTBpaIlCHUS
pasriamieHus, yTedku wuHbopManuh. BeimensioT  aBe  PasHOBUAHOCTH
KOH(PUACHIIUATLHOCTH:  CEKPETHOCTh — (opMa COKphITHUA  HHGOpPMAIIUH,
npeaycMaTpUBaroIias OTBETCTBEHHOCTh 3a €€ pa3IiiallieHue, U MPUBATHOCTh —
dbopma orpaHHYECHHUS JOCTYIa K CBEIACHHUSAM, IOApa3yMeBaromias HEBO3MOKHOCTh
UCIIO0JIb30BaHUS TAKUX CBEICHUM 0e3 coryiacusi CyobekTa, 00J1a/1atoliero UMu.

CnenoBaTenbHO, 3TH ONPEACIICHUS] OTJIMYHBI APYr OT Apyra. B dacTHoCTH,
TailHa €CTh HEMOCPEJACTBEHHO YTO-TO CKpbIBaeMOe (JIM4YHAs, CeMEiHas ¥ HMHas
uH(pOpMaIs), KOHPHUICHIIMATIBHOCTD — 3TO CBOMCTBO OE30MAaCHOCTH / TOCTYITHOCTH
CBEJICHU, a HETPUKOCHOBEHHOCTh — Ka4eCTBECHHOE COCTOSIHHE,
XapaKTEePU3YIOIIEECs 3alIUIIEHHOCTHIO OT MOCATaTEIbCTB U HEBMEIIATETHLCTBOM CO
CTOPOHBI APYTUX JIMII.

Wrak, ucronb30BaHUE JTAHHBIX TEPMHHOB M 3a4aCTYIO UX OTOXJIECTBICHUE
NPUBOAUT K  MOYyTaHUIE W  TPYAHOCTAM B  BOCIPUATHU  KATETOPUHU
«HEMIPUKOCHOBEHHOCTh», a4  TakXke K  HENpPaBWIBHOMY  TOJKOBAHMIO
HETPUKOCHOBEHHOCTH M HCMOJB30BAaHUIO B 3aKOHOAATEIbCTBE U CYyIeOHOM

ITPAaKTHUKC. DTO TaKXKe SBIISICTCS OHHOﬁ N3 IIPUYUH TOIro, 4YTO COBPCMCHHOC

15 Cm. noapo6uee: TManeesa K.O. MHCTUTYT MEIMIMHCKOW TalHbI Kak OOBEKT YrOJIOBHO-NPABOBOM OXpPaHHbI.
Huxeropopackas mpasoBast akaa. Hwkuuit HoBropon : Himkeroponckas mpasoBasi akaza., 2007. 159 c.; Kysnenos
A.IL, Ianeesa K.O., [Mapmmu C.M. I'ocynapcTBeHHas TaiiHa B 3apyO€KHOM YrOJIOBHOM 3aKOHOZATEIILCTBE : y4eo.
[Tocobue. Huxerop. npaBoas akai., MH-T nepenoaror. u nopeimenus kpanupukanuu corpynaiukos ®Ch Poccun
(r. H. Hosropon). Huxuuit Hoeropon : Huwkerop. npaBosast akaz., 2005. 147 c.
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3aKOHOJIATEIbCTBO HE COACPKUT EIUHOTO TMOAXOAAa K ONpPECICHUIO TOHSITHS
HEMPUKOCHOBEHHOCTb. [l0ATOMY, Takoe pasrpaHUyYeHHE TIOHSATUH B CBSI3U C
HEMPUKOCHOBEHHOCTHIO HEOOXOMMO, TaK KaK MO3BOJISIET 00Jiee eTaTbHO MOAONTH
K €€ OIPEICIICHUIO U IOHUMaHHUIO.

J171s TOTO, 4TOOBI PACKPBITH CYIIIHOCTh HETPUKOCHOBEHHOCTH C TOUKH 3PECHUS
TEOPHH TPaBa, LEIecO00Pa3HO UCCIEI0BATh €€ MOHITHE U COACpKAHUE C TTO3ULIUU
€ KOHKPETH3aIliu B Pa3HBIX OTPACISIX MpaBa.

[IpoBeneHHoe uccieq0BaHNE KaTerOpUU HEMPUKOCHOBEHHOCTh MPUBOJIUT K
CJICAYIOIIUM BBIBOJIAM:

- aHaU3 IOPUINYECKON JUTEpaTyphl U 3aKOHOAATEIbCTBA PA3IMUHBIX
rOCYAapCTB CBUJETEILCTBYET 00 OTCYTCTBHH €IMHOTO MOJXO/Aa K OMpPEICIICHHIO
HEIPUKOCHOBEHHOCTH, YTO CBUJCTENBCTBYET O HEOOXOIMMOCTH YETKOrO U
BCCOOBEMITIOIIETO OPUINYECKOT0 MOHMMAHUS HENPUKOCHOBEHHOCTH C TOYKHU
3pEeHHs TEOpUU TIPaBa,

- HEMTPUKOCHOBEHHOCTD SIBJISIETCS] HEOTHEMIIEMOM YacThIO 00111ero OJiara.
Ee comumanpHas IeHHOCTh BBIPAYKEHA BO B3aMMOCBSI3H YEJIOBEKa U OOIIEeCTBa, U UX
o0benuHeHnr. HempruKoCHOBEHHOCTD BCET/Ia CBSI3aHA C IMYHOCTHIO HE3aBUCHMO OT
TOrO HAa Kakol OOBeKT OHa  pacmpocTpaHsarcsi. VIMEHHO  mosToMy
HETIPUKOCHOBEHHOCTB SIBJISIETCS JIEMEHTOM IIPABOBOr'O CTaTyca JINYHOCTH,

- IOPUINYECKOE COJep)KaHne HEMPUKOCHOBEHHOCTH BKJIIOYAeT B ceOd
pa3rYHbIC TPAaBOMOYHS: MIPaBO-EHCTBUE, PAaBO-TPeOOBaHKE, MPAaBO-00paIllCHHE,
npaBo-npuBuieruio. Hajgenenue yenoBeka 3TUMU MpaBaMH 3aBUCUT OT TOTO, KAKUM
crarycoM OH obnamaer. Korma peus uaeT o JMYHOCTH, HEMPUKOCHOBEHHOCTDH
BBICTYIIAeT Kak IpaBO, a KOTJa OHa KacaeTcsl OTIENBHBIX JIHI, O0JIaJalolX
CHEIHMaTbHBIM CTAaTyCOM — KakK MpaBO-TIpUBUIIETHA. BbimeneHue B coaepkaHue
HETPUKOCHOBEHHOCTH YKa3aHHBIX IPAaBOMOYHI CBHAETENHCTBYET O HAIWYUH
ONPEIETICHHBIX TAPAHTHH;

- HENPUKOCHOBEHHOCTh TECHO CBS3aHA C OJNM3KUMH €l 10 3HAYCHUIO

ITPAaBOBBIMU KATCIOPHUAMHA, K KOTOPBIM YUYCHBIC OTHOCAT UMMYHHUTCT, MTHACMHUTCT,
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TaﬁHy, INPUBUIICTUH WU AOP. Pa3rpaHquHHe 9TUX MOHSATHM II03BOJISIECT BBIACINTD
0COOCHHOCTH HCIIPUKOCHOBCHHOCTHU U CHOCO6CTBy€T IIpaBUJIIbLHOMY IOPUINYICCKOMY

IIOHMMAaHUIO.
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I'JIABA 2
HenpnkoCHOBEHHOCTH KaK 3JIEMEHT IPaBOBOI0 cTaryca

JIUIHOCTH

2.1. Hucmumym HEéNPpUKOCHOBEHHOCMU 6 cucmeme npae iuunocmu

UYenoBeueckass JKW3Hb CBSIICHHA W HEIPUKOCHOBEHHA, IIOTOMY 4YTO
YEJI0BEYECKOE TEJO, HE3aBUCHMO OT HAlMM, II0JIa WJIM LIBETa KOXH, €CTh XpaM
Casaroro Jlyxa, 1 4To 4yesoBedecKas Jylia HAMHOI'O JOPOXkKe JH000ro HaKOIMJIEHHOT O
oorarcTBa. DTO HE HOBAasl MBICIb. JTO OYEHb CTapas MbICIIb, OCHOBHAs HJEA
XPUCTHAHCKOW PEJIMTUU, U HE TOJBKO XPUCTHAHCKOW, HO W penuruu Konoyuwus,
Byaabl U BceX BENUKMX peluruil Bcex BpeMen!'®. Orcroma HENPUKOCHOBEHHOCTD
rapaHTUpyeT WHIUBUAYaJIbHYIO CBOOOAY JIMYHOCTH, TO €CTh IO3BOJISIET
CaMOCTOATEIILHO PacIioyiaraTb COOOM M CBOMM BPEMEHEM, OIPEIEIATh pa3InyHbIe
BapUaHThI TOBEJICHUS K MOTUBBI TIOCTYIIKOB Y€JIOBEKA B HPABCTBEHHOM cepe, BUIbI
NEeSTENbHOCTH, (PU3NUECKOE U TICUXUYECKOE Pa3BUTHE, U MPHU ITOM 00ECIeurnBaTh
TaiiHy )KM3HU U JTHYHON MH(OpMaIUu.

HccnenoBanue MOHATHA HENPUKOCHOBEHHOCTH IIOKA3allo, YTO MHOIHE
ydeHble, KaK OTEYECTBEHHbIE, TaK U 3apyOCKHbIC, CBOJAT TOHUMaHHE
HEIIPUKOCHOBEHHOCTM K CHCTEME JIMYHBIX IIpaB — HEOTBEMJIEMBIX W
HEOTUYYXK/JIAEMBbIX,  OCHOBOIIOJIATalOIIMX IIpaB M CBOOOJ,  3alUIIAEMBIX
roCyIapCTBOM.

HenprukoCHOBEHHOCTh BBICTYIAET IIPABOM, KOIZJA pPaCIpPOCTPAHSETCS Ha
HACEJICHUE IrocynapcTBa. HenmpruKOCHOBEHHOCTh HACENIEHUS — 3TO, MPEXKIE BCETO,

IMPOBO3IIAIICHUC IIpaB YCIOBCKaA BBICIICH OCHHOCTBIO M TapaHTH:A CBO6OI[I)I

116 Bicker C. Limited Balancing: The Principle of Human Dignity and Its Inviolability. Law and Philosophy Library.
2021. Vol. (136). P. 85-111.
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mumgHocTH. B cT. 3 BceoOmieit Jlexnapanuu mpaB 4delioOBeKa YCTaHOBJIEHO, YTO:
«Kaxnapli uUMeeT NpaBO Ha OKM3Hb, HAa CBOOOAY M Ha JUYHYIO

HENPUKOCHOBEHHOCTH» Y,

Konctutynuss Poccun M OCHOBHBIE 3aKOHBI MHOTHX
3apy0EKHBIX TOCYAAPCTB 3aKPEILIAIOT IMPAaBO Ha JIMYHYIO HEIPHKOCHOBECHHOCTbD.

B otedecTBeHHOH IMTEpaType BOIPOC O HEMPUKOCHOBEHHOCTH JMYHOCTH
paccMaTpuBaJICS HEOIHOKPATHO, YTO TMPHBEIO K HEOAHO3HAYHOMY TTOHHMAHHUIO
JIAHHOM TPABOBOM KaTeropuu. Bo-TiepBbIX, HENPUKOCHOBEHHOCTH JIMYHOCTH, IO
MHEHUIO PsiJla YYEHBIX, BBICTYMAET KaK 2apaumus Om He3aKOHHbIX OetUCMmBUl CO
cmopouwsl 2ocyoapcmea (TOCyIapCTBEHHBIX OPTaHOB M TIOJDKHOCTHBIX JIHI):

— «HETIPUKOCHOBEHHOCTh JIMYHOCTA — KOMIUIEKC FOPUIAYECKHX HOPM,
OTIPEACIIAIONIMX TPAHUITY JUISI BTOPKCHHUS TOCYJAapCTBCHHOW BIJIACTH B 00JIaCTh
(pu3MYECKO HEMPUKOCHOBEHHOCTH YeoBeKay 8,

— «HETIPUKOCHOBEHHOCTh JIMYHOCTH — OTO 3aKOHHBIC paMKH JIJIs
IOJITHOMOYHK OPTraHOB BJIACTH 110 NMPECEUCHUIO HAPYIICHHH 3aKOHOB B IIPaBOBOM
rocygapcrae»t;

— «IpaBO JIMYHON HEMPUKOCHOBEHHOCTH — ATO TApPaHTUS OT HE3aKOHHBIX
apecToB, 0OBICKOB, BEIEMOK, OCMOTPOB JINYHON KOPPECIIOHASHIIMM U OT UHBIX MED,
HE3aKOHHO OrPaHUUYUBAIONINX CBOOOMY Ipax1anuHa» 20,

— «HETPUKOCHOBEHHOCTh JIMYHOCTH — TapaHTHUS TOTO, YTO HHUKTO HE
MOXKET JIMIIUTH JIMYHOCTH CBOOOJBI WJIM IOABEPTHYTH apecTy HHaue Kak I10
IIOCTAHOBJICHUIO Cy/Ja U CAaHKIIMU IIPOKypopa»?,

PaccMmoTpenHbIe onpeneneHusl OTPaKaroT Y3KUHA TMOAXOA K OIPEICICHHUIO
JAHHOW KaTEeropuH, KOTOPHIN MEepBOHAYAILHO CTAJI MCIOJIb30BaThCS B COBETCKHUI

nepuod. HMaed JMYHOM HENPUKOCHOBEHHOCTHM Obljla CBfi3aHAa C YrOJIOBHO-

MponcCCyaJlbHbIMHU TapaHTHUAMHU — TapaHTUAMH OT HC3AKOHHBIX IICﬁCTBHﬁ CcO

117 Bceobmias nexnapanus npas denoseka (IIpunsTa pesomormeii 217 A (111) Ienepansaoii Accam6aen OOH ot 10
nexabps 1948 roma). URL: https://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml (zata o6pamienus:
24.02.2024).

18 Enmcrparos E.A. O4epku aqMUHHCTpaTHBHOIO npasa. M., 1922. C. 118.

119 Kucrsaxosekuit b.A. ConpanbHble Hayku U paso. M., 1916. C. 561.

120 Cogerckoe rocynapcrsenHoe npaso. M., 1948. C. 176-177.

121 Kype coserckoro rocymapctensoro npasa. M., 1971. C. 227.
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CTOPOHBI rocyAapcTBa. 1Ipyu STOM HUKAK HE YNOMMHAIIMCH MPAaBOMOYUS YENIOBEKA,
BBIPAXKAIOIUE CYTh HENPHMKOCHOBEHHOCTH JIMUYHOCTU KaK CYOBEKTMBHOIO IIpaBa,
U3II0KEHHYI0 B MEXKIyHAPOIHBIX JOKYMEHTaX — IIPaBO TPeOOBATh OT APYIHX HE
HapylIaTh CBOM IIPaBa, IPaBO Ha COOCTBEHHLIE JEHCTBUSA U IPABO HAa OOpaIlEHUE 3a
3aIMTOM B TOCYAAPCTBEHHLIE OPTaHbl B CIydae HapyLICHHs IIPaBa.

BO-BTOpBIX, IMYHYI) HENPUKOCHOBEHHOCTh CTalld pAacCMaTpUBaTh Kak
Heemewamenvbcmeo B CPepbl KU3HEAEITENBHOCTH YEIOBEKA U 3AUULYECHHOCTb OT
HENPABOMEPHBIX MOCATATENLCTB CO CTOPOHBI TOCYAAPCTBA U APYTHX JIKLI, 4 TAKKE
KaK TIPOSIBIICHUE UHOUBUOYALILHOU C80000bL TUUHOCTIL.

— «HENPUKOCHOBEHHOCTh JINYHOCTH — JTO MIPABO KAXKIOTO IPaXkJaHUHA
Ha FOCYJApPCTBEHHYIO OXPaHy M 3alIMTy OT HPOTHBOIPABHAIX IOCAIaTeIbCTB KO0
ObI TO HU OBUIO HA JKU3Hb, 37I0POBLE U JIMUHYIO CBOOOIY»1%;

— «HETPUKOCHOBEHHOCTH IMYHOCTH — IIPABO, OIMPAIOIIEECS Ha CO3HAHUE
BO3MOKHOCTH IIOCTYIIATh U A€HCTBOBATH B COOTBETCTBUU CO CBOMMU YOEKIEHUSIMU
B MpeJeNax, ONpeNeNeHHbIX 3aKOHOM, HE OIacasch IPY 3TOM HACHJILCTBEHHOIO
IPOTHBOJECHCTBHS CO CTOPOHBI BJIACTH WJIM YaCTHBIX JUI»23;

— «IpaBO Ha JIMYHYIO HENPUKOCHOBEHHOCTh — HEIOIYCTUMOCTD
BMEILATENILCTBA M3BHE B 001ACTh MHIUBHAYaIbHOM )KU3HEAEATENLHOCTH IMIHOCTH,
BKIIIOYAIONIYI0O B ce0s (u3NyecKkylo (TElIEeCHYI) HENPUKOCHOBEHHOCTh H
TICUXUYECKYIO HEIPUKOCHOBEHHOCTh ) 24;

— «IpaBoO Ha CBOOOAY W JHMYHYK HENPUKOCHOBEHHOCTH — 9TO
HEZOIYCTUMOCTh TIPOM3BOJILHOIO BMEIIATENLCTBA KOTO ObI TO HHM OBLIO, B TOM
YHCIIE TOCYAAPCTBEHHBIX CTPYKTYP, B MHAUBHAYAIbLHYIO )KU3Hb, B QU3MYECKYIO I
IICUXUYECKYIO CAMOOBITHOCTE JIUIA» ?>;

- «IIpaBO HCIMPHUKOCHOBCHHOCTHU JIMYHOCTH — J3TO IIPABO KaXKIO0I'O

rpaXJaHWHa Ha TOCYAApPCTBEHHYIO OXpaHy M 3alluTy OT HENPaBOMEPHBIX

122 Coperckoe rocynapcrsennoe npaso / nog pea. C.C. Kpapayka. M., 1985. C. 197.

128 JTro6munckuit ILU. HenpukocHoBeHHOCTH MuHocTH. IIr., 1917. C. 6-7.

124 Koncrurynuonnoe npaso Poccun / ITox pen. E.U. Kosnosoii, O.E. Kyraguna. M., 2010. C. 289.

125 Yramers M.M. Tlpaga uesnoseka B Poccuu: cocTosHUE U TIEpeneKTHBbl: Y4ebHoe nocobue. M., 2008. C. 5.
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MOCSTATENBCTB KOro ObI TO HU OBLJIO HAa €T0 JIMYHYIO 0€30MacHOCTh ((PU3HUECKYIO,
HPABCTBEHHYIO M JyXOBHYIO HENPUKOCHOBEHHOCTH)»'%;

- «IpaBO Ha JIMYHYKO HENPMKOCHOBEHHOCTh — TapaHTHPOBAHHAS
roCyIapCcTBOM JMYHAs OE€30IIaCHOCTH M CBOOOJA 4YeEIOBEKa, COCTOAMAs B
HEJIONYIEHNY, TPECEUYECHUH M HAKa3yeMOCTH IOCATATENbCTB Ha (DU3MUECKYIO,
HPABCTBEHHYIO, ICUXUYECKYIO HEPUKOCHOBEHHOCTh ¥ MHIMBUIYaILHYIO CBOOOIY
yenoBekant?’;

— «HENPUKOCHOBEHHOCTh IMYHOCTH — CBOOOJHOE, HE 3aBUCAILEE OT Ube-
MO0 BOJM COCTOSHME TPaKAaHWHA, NP KOTOPOM OH MOXKET II0 CBOEMY
YCMOTPEHHUIO PEANTU30BATH NPUHAUICKALIME EMY IIPABA U UCTIONHATH BO3JIOKEHHBIE
Ha HEro 00sS3aHHOCTH»128;

— «HENPUKOCHOBEHHOCTH JINYHOCTH — CyOBEKTUBHOE PABO MPAKIaHHUHA,
COCTOSIEE MX MHOTMX MPAaBOMOYMH, OOECIIECUUBAIOIIUX €r0 (PU3UYECKYIO
(TeNeCHYI0), HDABCTBEHHYIO M COLMAILHYIO HEPUKOCHOBEHHOCTE Y

— «1In4Has (TenecHas W TyXOBHAs) HEMPUMKOCHOBEHHOCTh — (DaKTHYECKH
CKIAIBIBAIOIEECS U O0ECIEYMBAEMOE BCEM CTPOEM  COLMAIMCTHYECKHMX
OOLIECTBEHHBIX OTHOIIEHUI BO3MOKHOCTH JIMYHOCTH CBOOOJHO PpacIojararh
coboiin30;

— «IpaBO  HA IMYHYK)  HENPMKOCHOBEHHOCTH — OTO  IIPaBO
CaMOCTOSITENLHO  ONMPENEIATh CBOM IIOCTYIKH, paclojaraTb Co0OH, CBOUM

BpeMeHeM» 3,

126 Py unckuit @.M. JIM9HOCTB M coLManMCcTHYECKas 3aKOHHOCTh. Bonrorpan, 1976. C. 70.

227 Tlerpyxun WU.JI. CBoG0a TMYHOCTH 1 YrOJNIOBHO-TIpOIIecCyanbHOe IpunykaeHue. M., 1985, C. 34-36.

128 Ylganos B.JI. CapanTun npas JMYHOCTH B cepe aIMHUHUCTPATUBHOTO TIpHHYKeHus // COBETCKOE roCyAapcTBO U
npaBo. 1972. Ne8. C. 55-56.

129 pap6ep U.E. KOHCTUTYIIMOHHOE MTPaBO Ha HEMPUKOCHOBEHHOCTh IMYHOCTH COBETCKUX rpaxkaH / [IpaBoseneHue.
1973. Ne3. C. 15-16.

130 TMTarronun B.A. HenpuKOCHOBEHHOCTh JIMYHOCTH KaK MPaBoBOii MHCTHTYT // COBETCKOE rocyJapcTBO U MPagBo.
1973. Nel1. C. 13.

131 JTykamena E.A. TIpaBa uenoBeka M NPUHIMIIBI [JI00AIU3aLMU COBPEMEHHOTO Mupa. M., 2007. C. 76.
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- «paBO  Ha HENPUKOCHOBEHHOCTh JIMYHOCTM — OOecredeHue
MHJMBUTYaJIbHON cBOOO/BI U O€30MaCHOCTH, OTHOCUTEIBHON CaMOCTOSTEIbHOCTH
B BOIIPOCaX CBOOOHOTO BHIOOpA MecTa IPeObIBAHUS, POJIA 3aHATHH U T.1.»*%2,

JlaHHBIE MOJ0XKEHUS MOSABISAIOTCA B IEPUO IEMOKPATU3AIMU TOCYAAPCTBA U
o0miecTBa, MPU3HAHUS MPUHLHUIIOB U HOPM MEXIYHApOAHOIO MpaBa B MPaBOBOU
cucteme Poccuu, 4TO MPUBOAMUT K PACIIMPEHUIO M3YyYEHHUs IPaB YeJIOBEKa U K
(GOopMyTUPOBAHUIO HOBOTO IMOJAXOJa B TOHMMAHUU HEMPUKOCHOBEHHOCTH
nuyHocTU. Ha naHHOM 3Tane JMYHYH0 HENPUKOCHOBEHHOCTh, IPOBO3IVIAILEHHYIO
MEXIYHAPOIHBIMU TOKYMEHTAMHU M 3aKPEIIEHHYIO B JEHCTBYIOIENH KOHCTUTYLUN
HAaUYMHAIOT TOHUMAaTh HE TOJBKO KAK TapaHTHIO OT HE3aKOHHBIX JEHUCTBUH CO
CTOPOHBI TOCYJapcTBa, HO M KaK HEBMEIIATENbCTBO (00s3aHHOCTh rOCYNapCcTBa
oOecreunBaTh aBTOHOMHUIO YEJIOBEKA) B IMYHYIO KU3Hb YEJIOBEKA U 3aIlUIIEHHOCTb
(oxpaHy M 3allUTYy) €ro OT JII0OBIX NocAraTeabCTB. [Ipru 3TOM HENPUKOCHOBEHHOCTH
paccMaTpUBalOT KaK WHAWMBUIYaJbHYIO CBOOOJY 4YEIOBEKa, YTO BBIPAXKAET
COLIMAJIBHYK0 LEHHOCTh JIMYHOW HENPUKOCHOBEHHOCTH W TOBOPUT O TOM, YTO
JUYHAsT HENPUKOCHOBEHHOCTh TECHO CBsi3aHA C IMOHSATUEM CBOOOJBI JIMYHOCTH.
[ToaTomy, B 3TOT NIepro/1 MOSABIISIOTCS HOBBIE IPAaBOMOUHS B BUJIE TIpaBa TpeOOBAThH
OT JIpYyruX HE HapyllaTh CBOM MpaBa, paBa Ha oOpallleHue 3a 3allUTON 1 IpaBa Ha
COOCTBEHHBIE JIEHCTBUA.

Crout 0OpaTUTh BHUMAHUE U HA UCHOJIb30BAHUE Pa3HbIX (OPMYJIMPOBOK B
0003HauE€HNHU HETIPUKOCHOBEHHOCTHU. B mepBoil cuTyannm npenMymiecTBO OT1aeTcCs
«HEMPUKOCHOBEHHOCTHU JIMYHOCTH», @ BO BTOPOM «JIMYHON HENPUKOCHOBEHHOCTH
U «IOpaBe Ha JHMYHYK0 HENPUKOCHOBEHHOCTBbY». AHAIM3 JIUTEPATYpbl U
3aKOHOJATENbCTBA IIOKA3bIBAET, YTO MEXIY (pa3zaMu «HENPUKOCHOBEHHOCTb
JIMYHOCTH» M «JIMYHAs HENPUKOCHOBEHHOCTB» CYNIECTBEHHBIX pasjiduuii HeT'S,
Peub naer 06 ncTopuyecKux 3tanax, 0COOEHHOCTH KOTOPBIX MPENONaraT pa3Hoe

UCIIOJIb30BaHUE ATUX  (POPMYIMPOBOK C TOYKM 3pEHUs  TpeolJiagaHus

opuieneB A.T1. Teopernyeckre BOIPOCH JUUHBIX KOHCTUTYIIHOHHEIX IIpaB COBETCKUX IpakaaH. CaparoB .
327 ATL T i C , 1972

C. 39.
133 Kyragun O.E. Ykas. cou. C. 113.



79

MMO3UTUBUCTCKOTO WJIM €CTECTBEHHO-TIPABOBOIO NMOAXOAOB B mpase. [loatomy, B
LI€JIOM, 9TH TEPMHUHBI MOYKHO MCII0JIB30BATh KAK TOXKAECTBEHHBIE. [Ipu aTOM «11paBo
Ha JIMYHYIO HEIPUKOCHOBEHHOCTHY, KOTOPOE MPEJICTABIISIET COOOM MPaBO YEI0BEKA
Ha 3alUTY OT MOCATATENbCTB, U «JIMYHAsl HEMPUKOCHOBEHHOCThY, KaK (pakTHUuecKoe
COCTOSIHME, PA3JUYHBl. DTO BBI3BAHO TEM, YTO B JAHHOM I[IOHMMAaHWH JINYHAA
HEMPUKOCHOBEHHOCTh MOXKET OBbITh OrpaHHYeHa MPAaBOMEPHO M HEMPABOMEPHO, a
BOT OrpaHHYEHUE IpaBa Ha JMYHYHO  HEINPUKOCHOBEHHOCTb  BCerja
MPOTUBO3aKOHHO, 32 UCKIIOUEHUEM OCOOBIX CIy4aeB, MPETyCMOTPEHHBIX 3aKOHOM
(HampuMmep, 0e30IacHOCTb OOILIECTBA, 3alUTa KOHCTUTYLMOHHOTO CTPOsSl M JIp.).
Tak, mpaBo Ha JIMYHYIO HENPUKOCHOBEHHOCTb BBICTYIIAET IPaBOBO (opMoil
OIIOCPEI0BAHMS JINYHON HEMPUKOCHOBEHHOCTH 24,

Kpome Toro, cymecTByrOT HOPMBI pa3jIMYHBIX OTpACieil IMpaBa, KOTOPBIE
KOHKPETU3HUPYIOT MPABO HA JMYHYIO HENPUKOCHOBEHHOCTb, TEM CaMbIM 0Opa3ys
UHCTUTYT HENPUKOCHOBEHHOCTH JIMYHOCTH. HeECOMHEHHO, M1  KaxKIoro
rocy1apcTBa, B MEPBYIO OYEPENb, BAXHO TO, YTO ITOT UHCTUTYT HAXOIAUT CBOE
BBIPDAKEHUE B KOHCTUTYLIMOHHOM IIpaBe, B YAaCTHOCTH B pas3fere O MpaBax MU
cBoOomax uenoBeka W rpaxknanuHa. Hampumep, Konctutyumss Poccuiickoi
@denepanuy, OPUEHTHPYSICh HA MEXKIYHApOJIHbIE JIOKYMEHTHI B cdepe Mpas
YeJI0BEeKa, IPU3HACT HEIPUKOCHOBEHHOCTh HEOTHEMIIEMBIM €CTECTBEHHBIM IIPABOM,
3aKpeIuIss:

- NpaBO KaXIOro Ha CBOOONY U JIMYHYIO HEMPUKOCHOBEHHOCTH H
YCTaHaBJIMBAs 3alpeT Ha IPOU3BOJBHBIC APECT, 3aJCpPKAHUE, 3AKIIOYECHHUE 10
CTPaXxy U COACPIKAHUE O] CTPAXKEH;

- IIPaBO Ha HEIIPUKOCHOBEHHOCTh YaCTHOM KU3HH, JINYHYIO U CEMEUHYIO
TailHy, 3aIIUTY CBOEH YECTHU U JOOPOTro UMEHH;

- HEIIPUKOCHOBEHHOCTbD KUJIUIIIA;

— IIpaBO HA KU3Hb U 3JOPOBLC,

- MPaBO Ha CBOOOY MEPEIBUKCHUS,

13 Kyradun O.E. Vkas. cou. C. 113.
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- IIPaBO Ha YECTh, JIOCTOMHCTBO, J0OPOE UMSI U JICIIOBYIO pPENyTalHIo;

- CBOOOJly COBECTH, MBICJIH, CIOBA.

HccnenoBanne pa3IMYHBIX WHTEpIIpETAlUN IIOHATUSA JMYHOU
HENPUKOCHOBEHHOCTH IPUBOJAMT K BBIBOJY O TOM, YTO OTE€YECTBEHHBIE ABTOPHI I10-
pa3HOMY OIpPENeNIAIoT €€ IOPUAMYECKOE COAEp)KAHHE, YTO OOBSICHSAETCS
HEONPEACIICHHOCTRI0 ~ €r0  HCIOJIb30BaHUS B 3aKOHOJATENIbCTBE U
HEOJIHO3HAYHOCThIO ONpeeiIeHHs] 00BEKTa HEMTPUKOCHOBEHHOCTH.

Haunbonee wyacto B nuTeparype BCTPEHAIOTCS CIEAYIOIIUE BUJBI JIMYHOU
HenpukocHoBeHHOCTH. ¢usnyeckas (O.E. Kyrapun, H.H. Koporkwmii, B.M.
Kopnyxkos, E.A. Jlykamesa, WN.JI. [lerpyxun), anpaBctBennas (O.E. Kyradun, H.H.
Kopotkuii, E.A. Jlykamesa, W.JI. ITerpyxun,), ncuxuueckas (E.A. Jlykamresa, W.JI.
[lerpyxun,),  nyxoeHas (O.E.  Kyrapmn, FO.M.  CrenoBckuii) w
HETPUKOCHOBEHHOCTh ~ MHAMBUAyanbHOW cBoOomel (H.H. Koporkuii, W.JL
[leTpyxun).

duznyeckass HEMPUKOCHOBEHHOCTh 3a4acTyI0 MPeAnoiaraeT 3aluTy KU3HH,
3M0pOBbSl M  TEJIECHYI0 HENPUKOCHOBEHHOCTb. ®dusnueckas (TejecHast)
HEMPUKOCHOBEHHOCTb OOBEANHSIET B c€0€ HOPMBI, KOTOPBIE OXPAHSIOT U 3AIUIIAIOT
Apyrue HeoTheMJIEMbIE MpaBa M CBOOOJbI, TaKMe Kak: MPaBO Ha KU3Hb, OXpaHy
3I0pOBbsl,  TEJIECHYIO  LIEJIOCTHOCTh, TOJOBYI0  cBoOoxy. IIpaBo  Ha
HEIIPUKOCHOBEHHOCTh B JIAHHOM CJy4ae SIBJISIETCS KOMIIOHEHTOM COJEPKaHHUS
KKJIOr0 M3 YKa3aHHbIX NpaB. Hampumep, OTHOCHUTENBHO IpaBa HA KWU3Hb, PEUb
UJET O NpaBe HA HENPUKOCHOBEHHOCTb YKW3HHM YEJIOBEKa, KOTOpas OXpaHseTCs
rocyaapctBoM. UenoBek MOXKET OTKa3aTh OT MpaBa Ha )KU3Hb U UCMOJIb30BaHUS €T0
KOMIIOHEHTa (HampuMep, B Cllydae caMOyOHMICTBA), HO OTKAa3aThCsl OT OXPaHbI €ro
’KU3HH CO CTOPOHBI IOCYJapCTBa U MPEIOCTABICHHBIX FapaHTHl HE MOXkeT. Takxke
CTOUT OTMETUTh, YTO (PU3NYECKAs] HENPUKOCHOBEHHOCTh CBSI3aHA HMMEHHO C
OMOJIOTMYECKON MPUPOAOH YENOBEKa, TO €CTh HEIOMYCTUMOCTBIO KaKOro-mrdo
(¢u3nyeckoro HacWJIMs MO OTHOIIEGHHIO K 4YenoBeky. [Ipu 3Tom kakoe-mu0o

npUMeHeHUe Mep (PU3NUECKOro BO3ACHCTBUS HA JIMYHOCTh B CHIIY ONpPENEICHHBIX
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MIPUYWH JOMYCKAeTCsS Ha OCHOBAHUAX U B MOPSJIKE YCTAHOBICHHBIMH 3aKOHOM, UTO
ABJISIETCS PUBNYECKUM IPUHYKICHUEM.

HpaBcTBeHHass HENPUKOCHOBEHHOCTh TMPENAINOJaraeT 3alluTy YeCTH W
JOCTOMHCTBA, pEIyTalluyd, HPaBCTBEHHOH cBoOonbl. He momyckaercst ymaneHue
JIOCTOMHCTBA (CaMOOLIEHKH) JJMYHOCTU — MOBEACHUE, KOTOPOE B OCKOPOUTEITHHOM
(dopme mpeacTaBiseT 4YeNOBEKAa MEHEE 3HAYMMBIM WM B HCKa)XEHHOM BUJE,
NPUYUHSS €My TeM caMbiM HpPaBCTBEHHBbIE cTpamanus. [losTomy, 3aHMKeHHas
CaMOOIIeHKa, HU3KHUI COLMaIbHBINA CTaTyC U T.J. HE MOTYT CIYKUTh OCHOBAHUSMHU
s yHuKeHus desoBekal®, MHCTUTYT JOCTOMHCTBA JIMYHOCTM HAIpaBlIeH Ha
pEeryJIupoBaHHE OOIIECTBEHHBIX OTHOLICHWH, BBIPAXKAIOMUX IEHHOCTb |
3HAYMMOCTh JIMYHOCTH, OCO3HAaHUE €I CBOMX KauecTB, CIOCOOHOCTEH,
MHUPOBO33pEHUS U 3HAYCHHUS.

[cuxuueckasi HEMTPUKOCHOBEHHOCTH CBsI3aHa C HEeMaTepuaIbHBIMU OJaramu:
MBICIISIMU, YyBCTBAMHU, 3MOLUSMHU, YTO BBI3bIBAET ONPEICIEHHBIE CI0KHOCTU B UX
npaBOBOM perynupoBanuu. OHa O3Ha4aeT HEIOMYCTUMOCTh TICUXHYECKOTO
OPUHYKICHUS U HAacuius (Yyrpo3, OCKOpOJIEHHUs, KJIEBEThI) CO CTOPOHBI JIPYrHX
cyobekToB. Takoe Hacuiue OCyHIECTBIsieTcs B (opMe BO3ACHCTBUS Ha MO3T
YelioBeKa, TMITHO3a, MCIOJIb30BaHUS HAPKOTHMUYECKUX CPEJICTB M T.I. 3aKOHHOE
OTpaHWYCHUE TICUXUYECKOM HENMPUKOCHOBEHHOCTH JIOMMYCKAaeTcs B  CiIydae
MPUMEHEHUS IPUHYAUTEIbHBIX MEP MEIULIMHCKOTO XapaKTepa.

JlyxoBHass ~ HEMPUKOCHOBEHHOCTb  JMYHOCTH  BKJIIOYaeT B  cebs
HETIPUKOCHOBEHHOCTh JYXOBHBIX LIIEHHOCTEH, CBSI3aHHBIX C INYHOCTBIO, HAIIPUMED:
CBOOOJy MBICIM M CJIOBa — MpPaBO MYOJMYHO BBICKA3bIBATHCS, B TOM YHCIE
cpeAcTBax MaccoBoil MH(OpPMALIUU U T.A., CBOOOIY COBECTH, KOTOpasi BKJIIOYAET B
ce0s MpaBo UCTIOBEIOBATH JTIOOYIO PEIUTHI0, PACTIPOCTPAHAThH PETUTHO3HBIE U UHBIC
yOexXJieHus: U JeMCTBOBAaTh B COOTBETCTBUU C HUMH, 3alpeT HAa MPOU3BOJILHOE

JIMIIEHUE TPaKIaHCTBa | T.11. 13

135 OnaneBa A.A. Ykas. cou. C. 167.
136 Tam xe. C. 167.
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HenpukocHOBEHHOCTh MHAMBUIYAJIBbHON CBOOOIBI MOAPA3yMEBAET 3ALIUTY
OT HEOOOCHOBAHHBIX apeCTOB, COACP)KAHUS TOJl CTPaKEW W JMIIEHUsS] CBOOOMI,
BO3MOXKHOCTh pacrojararb co0OM M MO CBOEMY YCMOTPEHHUIO ONpPENENSATh MECTO
npeObIBaHUs W POJA 3aHATHM. BO MHOTMX JOKyMEHTaxX YMOMHUHAETCSl «IIpaBO Ha
CBOOOJY M JIMYHYIO HEMPUKOCHOBEHHOCTHY». Takas (opMylMpOBKa Ha TMEPBBIMA
B3IJIS1]1 IPEANOIaraeT pa3rpaHuueHUe dTUX NOHITUH. Hanmpumep, moHuMaercsi, 4To
IPaBO Ha JIMYHYIO CBOOOAY — ATO COCTOSIHUE YE€JIOBEKa, MPU KOTOPOM OH MOKET
pacropspkaTbest co00it (TIpaBo Ha MOJIB30BaHUE OJIaroM), a HEMPUKOCHOBEHHOCTh —
COCTOSIHME, MpU KOTOPOM HE€ JOIYCKAEeTCd CTECHEHHE LEJOCTHOCTH IyTEM
PUHYXICHHS CO CTOPOHBI TOCYAApCTBa U APYTUX JUIL (ITPaBO HA OXpPaHy U 3aIUTY
or mocsrarenscts)'¥. Jlpyras Touka 3peHHMs CBHIETEILCTBYET O TOM, YTO MO/
JUYHOM HENPUKOCHOBEHHOCTHIO TOHUMAETCA HENOMYCTUMOCTh HE3aKOHHOIO
orpanuueHusi cBoOozawl. [lomydaercs, 4YTO C OJHOM CTOPOHBI, JIUYHAs
HEMIPUKOCHOBEHHOCTh MPEACTABIsIET COOOW YCJIOBHE TPOSIBICHUS CBOOOIBI
YeJI0BEeKa, C JIPYrou 3JeMeHT 3Toi cBoOoabl. [lo3TOMY, HENb3s OTPULIATH TECHYIO
CBS3b M B3aUMOOOYCJIOBIIEHHOCTh  CBOOOJBI ~ 4YeJOBEKa C  JIMYHOU
HEMIPUKOCHOBEHHOCTHIO.  JIMUHAasi ~ HENMPUKOCHOBEHHOCTh  Ja€T  YEJIOBEKY
BO3MOXXHOCTh PEAIM30BBIBATH CBOIO CBOOOJY, YAOBIECTBOPATH IMOTPEOHOCTH H
WHTEpPEChl, pa3BUBaTh ce0s Kak JIMYHOCTh. 3HAUCHHUE TMpaBa Ha JHUYHYIO
HEMPUKOCHOBEHHOCTh TAaK BEJIMKO, YTO MPU €ro OTCYTCTBUU HET CMbICIA TOBOPUTH
o cBobone nuuHocTH. Tak, Koncruryuuonnsiii cyn P® B IlocranoBinenuu ot 22
mapra 2018 r. Ne 12-T1!3% (akruuecku qaéT XapakTepUCTUKY IpaBa Ha CBOOOLY W
JUYHYI0 HEMPUKOCHOBEHHOCTb, OTHOCA €r0 K YHCIYy OCHOBHBIX IpaB 4eJOBEKa,
BOTLIONIAONIUX HanbOosIee 3HaAYMMOE COLUaIbHOE 0J1aro, KOTOPOe MpeAopeaesseT
HEJIONYCTUMOCTh ITPOU3BOJIBLHOIO BMENIATENIbCTBA B cPepy aBTOHOMUHM JIMUHOCTH.

[Ipu »TOM ycTaHaBIWMBAIOTCS TPAHUIIBI MHIWBUIYAIBHOW CBOOOIBI, 3a MpeaeiaMu

187 Onanesa A.A. Ykas. cou. C. 141-142.

138 Tlocranosnenne Koncruryrmonnoro Cyma PO or 22.03.2018 N 12-I1 "Tlo feiy o IpoBEpKe KOHCTUTYIIMOHHOCTH
yacTeil mepBoil u Tperbelt crathu 107 YromoBHO-IpoueccyaabHOro konaekca Poccuiickoit @enepariu B CBSI3U C
xkamobort rpakaanuHa C.A. Koctpomuna" // ChpaBouHo-nipaBoBas cuctema «Koncyiaprant IDmoc». URL:
https://www.consultant.ru/document/cons_doc_LAW 294013/ (nata obpamietus: 04.05.2024).



83

KOTOPBIX HEMMPUKOCHOBEHHOCTH 3TOM CBOOOIbI MOXKET ObITh OrpaHUYeHa. B janHOM
clydae pedyb HJIET O JOMYCTUMOCTH OTpaHWYEHHUsT CBOOOJBI JIMYHOCTU B
COOTBETCTBUHU C 3aKOHOM (3aiep>KaHKe, apecT, JUIIEHUE CBOOOIbI, HEOOX0auMast
000poHa, KpaitHsisg HE0OXO0AMMOCTb, OTPAaHUYEHUE CBOOOIbI IEPEABUKEHUS U T.1I.).

Kpome Toro, noMmumMo paccMOTPEHHBIX BUAOB JTMYHOM HEMPUKOCHOBEHHOCTH,
B MEXIYHAapOJIHBIX JOKYMEHTaX W 3aKOHOJATEIbCTBE MHOTMX TOCYJIapCTB
3aKpeIUIeHbl  TMOJOXKEHUST O  HENPUKOCHOBEHHOCTH  YAaCTHOM  JKWU3HU U
HEMPUKOCHOBEHHOCTH JKUJIMILA U APYroro UMYyIIEeCTBa JUYHOCTU. B nurepatype
HET €IMHOIO MOJX0/Ia K COOTHOIIEHUIO JaHHBIX Kareropuil. O Hu aBTOPbI OTHOCST
HEIIPUKOCHOBEHHOCTh YACTHOW KU3HU U HEMPUKOCHOBEHHOCTD KUJIUIIA K JTUYHOU
HENPUKOCHOBEHHOCTH, CCBUIASCh Ha TECHYIO B3aMMOCBA3b JaHHBIX cdep cC
JUYHOCTBIO U JaBas MIMPOKOE TOJKOBAHWE JTAHHOTO MpaBa, CBOJS €ro K CUCTEME
npaB JmuHoctd (FO.M. Crenosckuii, K.b. Tonkaue, W.E. ®apOep), npyrue
pa3rpaHUYMBAIOT WX, YTBEPK/Iasl, YTO B ClIydae UX 0ObEIMHEHHS TIPABO HA JIMYHYIO
HEMIPUKOCHOBEHHOCTh OyAEeT HapylmaTbCs cpa3y e, KaK TOJIbKO TIpaxkaaHUH
JIAITUTCS BO3MOXHOCTH IM0JIb30BAThCS JFOOBIM O1aroM oxpaHseMbiM mpaBoM (A.I1.
I'opmienes, WU.JI. [lerpyxun, A.A. Onanesa).

Hecmotpst Ha TO, YTO TUYHAS HEMPUKOCHOBEHHOCTh, HEMNPUKOCHOBEHHOCTD
YaCTHOM U3Hb M HEMPUKOCHOBEHHOCTb >KWUJIMINA BBIJEISIOTCS KaK OT/EJIbHbBIC
AJIEMEHTHl CUCTEMbl NpaB JIMYHOCTH, HEb3sl OTPULATH M TO, YTO OHU TECHO
B3aMMOCBSA3aHbl JAPYT C IPYrOM U C JIMYHOCTHbIO. HenpHKkOCHOBEHHOCTh YaCTHOM
(JIMYHOI ) )KU3HU TIPENICTABISET COO0M KUBHEIEATETbHOCTh YEIOBEKAa B CEMEUHBIX,
OBITOBBIX, TMYHBIX, THTUMHBIX OTHOIICHUSX, CBOOOY YEIUHECHUS U Pa3MBITIUICHNUS,
cB00OOAY B BEIOOpE MOJIENU TTOBEICHHS BO B3aUMOOTHOIICHUSX C IPYTUMU JIUIAMHU,
TallHy NEepPEenucKH, TeIe(OHHBIX Pa3rOBOPOB U COOOIIECHHH, TallHy yCHIHOBJICHHUS,
TallHy WCIOBEIM, BpauyeOHYIO, aJBOKATCKYI0 W MHYIO TaiHy. Peub umer o cdepe
MPUBATHOCTH BO B3aMMOOTHOIICHUSX JTUYHOCTH C OOIIECTBOM M TOCYAapCTBOM.
Kunuiie, KOTOpo€ HAXOAUTCS B PACHOPSHKEHUU JMYHOCTH WM SBIISIETCS €O

COOCTBEHHOCTBIO, HEMPUKOCHOBEHHO. Kak riacut u3BecTHas moroBopka — «Moit
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JIOM — MOSI KpenocTh». HUKTO He BIpaBe BTOPraThCs B KUIHIIE (IPOCTPAHCTBEHHO
OTpaHUYEHHOE IIOMEIICHUE) JHMYHOCTH, €CIM TOJbKO 3TO He Tpebyercs B
COOTBETCTBUHM C 3aKOHOM. OTOT OOBEKT SBIAETCI HEOOXOIUMOCTBIO s
CYIIECTBOBAHMS JIMYHOCTH HM B TOM UHCIEC pealu3aliyd IPHUBATHOCTH,
000CO0JIEHHOCTH JIMYHOM JKU3HH.

Orcrona cneayer, 4To MOMUMO JTMYHON HEPUKOCHOBEHHOCTH K COJICPIKAHHIO
WHCTUTYTa HEMPUKOCHOBEHHOCTH B CHCTEME IMpaB JMYHOCTH IIEJIECO00pa3HO
OTHECTU W Jpyrue OOBEKThI, KOTOPHIE HEMOCPEICTBEHHO BBITEKAIOT U3
HOPMAaTUBHOTO COJACpXaHUs TIpaBa 4deJIOBEKa Ha CBOOOAY ©  JUYHYIO
HENPUKOCHOBEHHOCTL % 1 oTpakaror cepy KU3HEAEATENLHOCTH YeIoBeKa. TakuM
00pa3om, ecii Mbl TOBOPUM, 00 MHCTUTYTE HETIPUKOCHOBEHHOCTH MBI TOBOPUM HE
TOJIKO O JJMYHOCTH, HO U 00bEKTaX, KOTOPhIE C Hel HEMOCPEACTBEHHO CBs3aHbI. B
OTIPE/ICIICHUH TIOCICIHUX €CTh Pa3HbIe TOYKH 3PCHHs, HO WX aHAIM3 IO3BOJISCT
OMpeNIeTUTh cieayomiee. Bo-nepBbiX, pedb HIAET O TeX O00BEKTaX, KOTOPHIC
HAIpsIMyI0 MUMEIOT OTHOIIEHHWE K CYIICCTBOBAHWIO YEIOBEKA: JKHU3HB, 3J0POBbHE,
YeCTh U JOCTOMHCTBO, CBOOOa, TICUXUKA U T.JI., BO-BTOPBIX, 00 00BEKTaX, KOTOPHIC
CBSI3aHBI C JIMYHOCTHIO M YCIIOBHUSMH, B KOTOPBIX MPOXOJUT €€ CYIICCTBOBAHUE:
yacTHas KU3Hb, )KUJIMIIE U Ap. DTH 00BEKTHI B CBOIO 0YEPE/Ib HAXOIAT OTPAKCHUE
¥ 3aKpeIUIeHHe B OCHOBOIIOJIAralolIMX IIpaBax MW CBOOOJAX 4YeJIOBEKa W
rpaxaanuHal®,

TakuM o00pa3oMm, aHanu3 W OOOOIIEHWE CYIISCTBYIOIIUX TOYEK 3PCHUS
OTHOCHUTEIIBHO COACP)KaHMUS HEMPHUKOCHOBEHHOCTH JIMYHOCTH TO3BOJIIOT CHCNIATh
BBIBOJT O TOM, YTO MHCTHTYT HEMPUKOCHOBEHHOCTH B CHCTEME IpaB JIMYHOCTH
BKJIFOYAET B c€0s JTMYHYIO HEIIPUKOCHOBEHHOCTh M HEIIPUKOCHOBEHHOCTD YCJIOBUM
CYIIIECTBOBAHMSI JIMYHOCTH, B YACTHOCTH HEMPUKOCHOBEHHOCTh YACTHOW JKM3HU U
x)uuia. Takke, caeayeT OTMETUTh, YTO IIPABO HA JIMYHYIO HEMMPUKOCHOBEHHOCTH,

KaK ImpaBoBasi (opMmMa OINOCPENOBaHUSA JIMYHONM HENPUKOCHOBEHHOCTH, TECHO

139 Kyzaxmerosa C.E. Ykas. cou. C. 130.
140 OmraneBa A.A. Ykas. cou. C. 84.
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CBS3aHO C JPYrUMH TpaBaMH M CBOOOJAMHU 4YEJOBEKa, B YAaCTHOCTH JMYHBIMU
npaBamMu (IIpaBOM Ha KW3Hb, OXPaHY 37I0POBbSI, YECTU U JJOCTOMHCTBA, TEIECHYIO
LIEJIOCTHOCTh U T.J.). Bce 3Tu mpaBa 00pa3yroT €AUHBIN KOMNAEKCHbIU UHCIMUMYM
HEeNnpUKOCHOBEHHOCMU, COCTOSIIUMA W3 HOPM PA3MYHBIX OTpaciedl mpasa:
MEXIYHApOJHOIO MpaBa, KOHCTUTYIIMOHHOTO MpaBa W Jp. DTO JAeT OCHOBaHUE
10JIaraTh, YTO OH HOCUT MEXKOTPACIIEBON XapaKTep.

HccnenoBanue TaHHBIX MOHATHUN MPUBOIUT K BBIBOJY O TOM, YTO MHCTUTYT
HEMPUKOCHOBEHHOCTHU — 3TO OINpPEJAETIEHHbIE ITpaBa, HEMOCPEICTBEHHO CBA3AHHBIE C
JUYHOCTHIO W YCIOBUSMH €ro CYIIECTBOBaHHUS B cepe ero WHIWBHIYATLHON
KUBHENIEATEIIbHOCTH, KOTOpble 00€CleueHbl HEIOMYCTUMOCThIO BMEIIATEIbCTBA
W3BHE U 3alIUIIEHHOCTHIO OT HEMPABOMEPHBIX MOCITATENbCTB, YTO BECbMa €MKO U
TOYHO ONPEAEISET CYIIHOCTh HTAHHOTO NOHATHS. Takke, OTMETUM, YTO U3
KaTerOpUu  «HEMPUKOCHOBEHHOCTb  JIMYHOCTW»  BBITEKAET  Psifi  JAPYTrHX
KOHCTUTYLIHOHHBIX TpaB, KOHKPETU3UPYIOIINX HHCTUTYT HENPUKOCHOBEHHOCTH,
YTO COOTBETCTBYET HIMPOKOMY TMOAXOAY K TOJKOBAaHUIO HEMPUKOCHOBEHHOCTH,

KOTOpBIﬁ CBOOUTCA K CUCTCMC IIPAaB JIMIHOCTH.

2.2. Hucmumym HENPUKOCHOBEHHOCMU KAK JJ1IEMEHm CReuuailbiHo2o cmamyca

[IpyHIMI HENPUKOCHOBEHHOCTH BJACTH NPEANONAracT W TapaHTUPYET
CTaTyC CHEHHANbHBIX JMI, NOPEACTABISIOMINX HWHTEPECHI TOCYyAapcTBA U
BBITIOJTHSIIOIIUX CBOU JOJKHOCTHBIE OOs3aHHOCTHU. Takue Nuia, Kak OYEBUIIHO,
00J1a1a0T MPABOBBIM UMMYHUTETOM.

B 3akonomarensctBe Poccuiickori ®enepanui U MHOTHX JAPYIrUX
3apyOeXKHBIX TOCYIJApCTB HE COACPXKUTCS OIpEeiCHUs MPaBOBOW KaTeropuu
«MMMYHUTET» KakK »JJEMEHTa IpaBOBOro craryca JuU4YHOCTH. OpHako B

OT€YECTBECHHOM JUTEPATYPC JAaHHOMY SIBJIICHUIO YACIACTCS IMMPHUCTAJIbHOC BHUMAHHUC,
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00ycIIOBJIEHHOE OOHOBJIEHUEM BHYTPEHHETO 3aKOHOIaTENbCTBA ITyTEM PACIINPEHUS
Kpyra juil, oOJjaJarolluX MPaBOBbIM HUMMYHUTETOM, MPEAOCTABICHUEM JbIOT,
NPUBWIETUA W HMMMYHUTETa B KayeCTBE MHCTPYMEHTA PpEryJHPOBAHUS
OOIIIECTBEHHBIX OTHOIICHUH, a TaKXe HaJu4hMeM MHOXECTBa BOIPOCOB JIs
UCCJIEIOBaHUS TaHHOTO (DeHOMEHa, HalpuMep, OTHOCUTEIBHO TOr0, KaKk HaJIU4due
UMMYHHATETA Yy ONPENCIICHHBIX JMI[ B3aUMOJEHUCTBYET C KOHCTUTYLMOHHBIM
IPUHLUAIIOM PAaBEHCTBA.

B mureparype cymecTByeT MHOXKECTBO NOHATHHA IPABOBOTO MMMYHHUTETA.
Opnu aBTOpPBHl MOJ TMOHITHEM HWMMYHHMTETAa TIOHMMAIOT OCBOOOXKIEHUE OT
BBITIOJTHEHUSL OMPEJICICHHBIX IOPUANYECKUX OO0S3aHHOCTE M MPUBJICUCHUS K
YrOJIOBHOW OTBETCTBEHHOCTH U CTPOTOW aMUHUCTPATUBHON OTBETCTBEHHOCTH 0€3
corJiacusi yIoJHOMOUYEHHBIX Ha TO rocynapctBeHHbIX opraHoB (H.C. Conenbuesa);
JIpYTHe, COBOKYIHOCTb MPEUMYILIECTB, OCOOBIX JIbFOT M NPUBWIETUH, KOTOpHIE
HO3BOJISIIOT  O0ECTIEYUTh BBIIOJHEHHE JAHHBIMU JIMIIAMH COOTBETCTBYIOLUX
¢ynaxuuii (A.B. Manbko, C.1O. Cymenkos, B.A. Tepexun). [Ipu 3ToM 60JBIIMHCTBO
ABTOPOB OTOXKJIECTBJISIIOT HUMMYHUTET C KAaTETOPUEH «HEIPUKOCHOBEHHOCTHY,
KOTOpasi 3a4acTyl0 HAXOAUT CBOE BBIPAXKEHUE B 3aKOHOAATEIBCTBE T'OCYIApPCTB
(C.A. ABakssn, [I.H. Ko3ak, A.B. Manbko).

[locnennuit  monxox sABiIAeTCA NpeoOiIagalolUM B OTEYECTBEHHOM
auTepatype. OTO Takke OTpaXeHo M B cyneOHoM mnpaktuke. Hampumep,
Koncruryunonnsiii Cyn Poccuiickoin @enepannu, UCMob3ysi TEPMUH UMMYHUTET
B CBOMX IIPAaBOBBIX  MO3UIUAX, OTOXKAECTBISIET €ro C  IMOHATHEM
HENPUKOCHOBEHHOCTH MPH OTOM JIMIIb PA3bsACHSS OTHACIbHBIC IPU3HAKU

HENPUKOCHOBEHHOCTH 0e3 (hOpMYIMPOBAHUS YETKOIO OnpeaeneHus 4,

141 Cm. manpumep: Ioctanosnenne Konctutymonnoro Cyma P® or 30 mos6ps 1995 r. Ne 16-I1 «Ilo xgeny o
NpOBEpKe KOHCTUTYIMOHHOCTH cTatei 23 u 24 BpeMeHHOTo nojiokeHus 00 00ecreueHn  IesITelIbHOCTH IS yTaTOB
Kanununrpanckoii obnactHo# ymel, yrBepxkaeHHoro [locranoBnennem KanuauHrpaackoit odiactHoi ymsl ot 8
uionst 1994 1. // CoOp. 3akonomatennbctBa Poc. ®emeparm. 1995. Ne 50, cr. 4969; IlocranoBieHue
Koncrurynuonnoro Cyna PO ot 20 despans 1996 r. Ne 5-11 «Ilo neny o mpoBepke KOHCTUTYILIMOHHOCTH TTOJIOKEHU
qacTel rmepBoil U BTopoii crathu 18, crarbu 19 u yactu BTOpOI cTaThu 20 denepanbHOro 3akoHa oT 8 Mast 1994 r.
«O craryce nenyrara Coera @enepanuu u craryce aemyrata ['ocynapcrsennoit Jlymsr @enepanbaoro Codpanus
Poccuiickoit deneparn»y // Cobp. 3akoHoAaTenbcTBa Poc. @eneparmn. 1996. Ne 9, ct. 828.
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HecMoTtps Ha 3TO, UMEIOT MECTO U Apyrue TOYKU 3peHusd. OIHU TOBOPSAT O
TECHOM B3aUMOCBA3M NOHATHA MMMYHUTETa M HENpPUKOCHOBEHHOCTH (A.JL.
BoliKOB), Ipyrue cUUTarOT, YTO HEMNPUKOCHOBEHHOCTh — MOHATHE O0Jee MHPOKOE,
CBSI3aHHOE CcO BceMH cdepaMu OOIIECTBEHHBIX OTHOIICHWM M BKIIFOYAET B ceOs
UMMYHHUTET, KOTOPBIA CBSI3aH C ONPEIEICHHBIMU OTHOUICHUSIMU, KacCAlOLIUMUCH
BBITIOJIHEHUS TOJHDKHOCTHBIX 00s13aHHOCTeH (H.FO. BonocoBa), TpeTbu, onpenensror
UMMYHHUTET KaK KaTeropvio, KOTopast BKJIto4aeT B ce0s1 HenpukocHoBeHHOCTH (O.E.
Kyradun).

Takke €CTp M TOYKa 3pEHHMs, COIVIACHO KOTOPOM IPAaBOBOW HMMMYHMUTET
BKJIIOYAET B ce0s1 HE TOJIbKO HENPUKOCHOBEHHOCTh, HO U HEOTBETCTBEHHOCTb, WJIH
MO-APYTrOMY €€ YIIOMHHAIOT KaK MHAEMHHUTET, OCBOOOXACHUE OT OTBETCTBEHHOCTHU
(B.W. Pynnes, B.B. Makiakos, C.1O. Cymenkos, H.C. ConenblieBa). DTH 371eMEHTbI
paznuyaroTCs Mo cnoco0y odecrieueHus MOBBIIEHHON MTPAaBOBOM 3aIUTHI JIMIIA.

Ha nam B3rs, nocineqHuil moaxon sBisieTcs: 6oJiee npeanodyTurenbHsiM. OH
BBIJIENISIET JIBE COCTABIIIOIIME COJEPKAHUSI MMMYHHUTETA: HEMPUKOCHOBEHHOCTb,
KaK COCTOSIHHE HEBMEIIATENLCTBA U 3AIUIIEHHOCTH JIMYHOCTH U CBSI3aHHBIX C HEU
OOBEKTOB, OT MOCATATENbCTB APYIMX JIUI, B TOM YHUCJIE YCTaHOBJIEHHE 0OCOOOro
NOps/IKa  TPUBICUYEHUS K  OTBETCTBEHHOCTH  OMNPEICICHHBIX  JIHI, U
HEOTBETCTBEHHOCTb, KaK OCBOOOXKIECHHE CHEIUATIbHBIX JHUI[ OT IOPUIUYECKUX

00A3aHHOCTE M  HEBO3MOKHOCTH IPHMBIECYEHUS K OTBETCTBEHHOCTH 4

B
3aBUCUMOCTH OT CTarTyca W IMOJHOMOYMH. DTO MO3BOJSIET YETKO Pa3rPaHUYHUTh
JIAHHBIC ONPECICHUS M BHECTH SCHOCTh B MOHATHUHHO-KATErOPHAIBHBIN ammapar
(6omee moapoOHO B TaBe 1).

PaccmaTtpuBass HENPUKOCHOBEHHOCTh KaK COCTABJISIIOIIYIO —ITPABOBOTO
UMMYHHTETa, HEOOXOJMMO OTMETHUTh, YTO B JaHHOM Cjy4ac pedb HJIET O
CNeyuaIbHol HeNPUKOCHOBEHHOCMU, WA TIO-IPYTOMY HOGblUeHHOU. DTO HE

FOBOPUT O TOM, UYTO JiMIA, OOJajarolMe HWMMYHUTETOM, HE 00JaJaroT

061H6Fpa)KI[aHCKOﬁ HCIIPUKOCHOBCHHOCTBIO — HCIIPHUKOCHOBCHHOCTBLIO JIMYHOCTH.

142 Conenbuesa H.C. IMMyHHTETHI B KOHCTUTYIIMOHHOM TIpaBe Poccuiickoii ®enepamuu. C. 11.
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[IpocTo ee CTOUT BBIAENATH OTACNIBHO, TaK KaK pedb HJIET O Pa3HbIX CTOPOHAX
PaBOCYOBEKTHOCTH JIMIIA.

[Ipu sTOM, OTMETHM, YTO €CIHM OOIIErpa)kTaHCKas HEMPUKOCHOBEHHOCTH
XapakTepu3yeT KaXKIOro 4YeJlOoBeKa, TO cleuuanbHass (TOBBbILIEHHAs) —
ONpECIICHHbIE KATerOpuu JIMI, TaK KakK oOOyCJIOBJI€HAa HAJIMYUEM Y HHUX
CHELMATIbHOTO CTaTyca, KOTOPBIM BhIpa)KaeTcsi B 0COOOM MOJI0KEHUH, 3aHUMAeMOn
JOIDKHOCTH, CHENU(PHUYHBIX TnpaBax M o0sg3aHHOCTAX®, Takum oOpazoM,
HEMPUKOCHOBEHHOCTh 3TUX CYOBEKTOB HOCHUT T'OCYIapCTBEHHO-TIPABOBOM XapaKTep,
TaK KaKk YCTaHOBJIEHA TOCYapCTBOM MCXOJ U3 OCOOEHHOCTEH MPaBOBOI'O CTaTyca
TaKUX JIUI, YTO OTJIMYAeT €€ OT HENPUKOCHOBEHHOCTHU JHMYHOCTH, HUMEOIEH
€CTECTBEHHO-TIPaBOBOI Xapakrep .

I'oBops 00 3THX ONpENENEHHBIX KAaTEropusix JHI, 00JaJaroIuX
CHEeIMaIbHBIM CTaTyCcOM, B TIEPBYIO OdYepelb, CTOUT YAETUTh BHUMaHHE
IPEJCTABUTEIISIM OPraHOB FOCY/IapCTBEHHON BIACTH.

Bo wMHOrmx rocymapcTtBax TpaJAMIIMOHHO TaKUMH JIHIIAMH  SBISIOTCS
IPE3UJICHT, MapJlaMEHTapUu U CyAbH, YTO YacTO 3aKPEIICHO B 3aKOHO/ATEIbCTBE
roCyapCTB.

[Ipe3uneHT — ABIseTCS OTHOBPEMEHHO U IOJKHOCTHBIM JIMIIOM TOCYAAapCTBa,
M OJHMM W3 OPraHOB TOCYIAapCTBEHHON BiIacTH. BO MHOTHX JEMOKpaTHYECKHUX
roCy/1apcTBax, MPEUMYIIECTBEHHO, €ro OCHOBHOW JI€ATEJIbHOCTBIO SIBJISIFOTCS:
BBIIOJIHEHUE (DPYHKIMM TJaBbl T[OCYAApCTBA, IPUHATHE MeEp IO OXpaHe
CYBEpEHHUTETA, HE3aBUCUMOCTU M TOCYIApCTBEHHOM IIEJIOCTHOCTH, OIpEIEICHHE
OCHOBHBIX HAIIPABJIICHUN BHYTPEHHEW W BHEIIHEW IIOJIUTUKHU, NPEICTABIECHUE
MHTEPECOB rOCYAAPCTBA B MEKIYHAPOAHBIX OTHOIICHUSX U T.1. Ponb mpe3unenTa B
KU3HH TOCyAapcTBa U OOIIECTBA BBICOKA, YTO OOYCIOBJIMBAET HEOOXOJIUMOCTh

HaJACJICHHUA CT'0 IIPABOBLIM UMMYHUTCTOM.

143 Manankoga P.I1. CriennanbHblii TpaBoBOi CTaTyc Kak KPMTEPUH KiacCH(PUKALUMU CyOhEKTOB MMPABOOTHOILCHHUIA //
IOpuanyeckast Hayka W mpaBooxpaHuTenbHas npaktuka. 2009. Ne 1(7). C. 17-21.

144 Onanesa A.A. Tlpuposa crnenyanbHON ITMYHON HENPUKOCHOBEHHOCTH // BecTHHK MOCKOBCKOTO YHUBEPCHUTETA
MBI Poccuu. 2014. Ne 12. C. 57.
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Ecnu oOpaTuThcs K HallMOHAJLHBIM MPABOBBIM CUCTEMAaM, MOKHO YBHUJETD,
YTO B 3aKOHOJIATENIbCTBE OJIHMX TOCYIAapCTB YIIOMHUHAETCS HEMPUKOCHOBEHHOCTH
(Poccusi, Kazaxcran, MomnngoBbl, TamkukuctaH, TypKMEHHCTaH, Y30€KHUCTaH,
Wcnanus u n1p.), a apyrux — ummynurtet (bpasunus, KOAP, Pymbinus, Pecriyonnka
Kopes um t1.1.). Ho, HecMOTps Ha ymoTpeOJCHHE pa3HBIX TEPMHUHOB, CMBICI,
3QJI0)KEHHBIM B 3TU HOPMbI — OJMHAKOBBINM. [Ipy 3TOM aHanm3 OCHOBHBIX 3aKOHOB
CTpaH CBUJETENbCTBYET, 4YTO, KAaK MPaBUJIO, 3TH HOPMBI U3JOXKEHbI OYEHb
JTaKOHUYHO M KPaTKO — MPE3UICHT 00J1a/1aeT HEMPUKOCHOBEHHOCTHI0. U mosicHenuii
0 TOM, YTO COOOI1 MOApa3yMeBaeT 3Ta HEMPUKOCHOBEHHOCTD HET.

OnHako eCTh M 3aKOHBI, JNETATM3UPYIOIIHME 3Ty Kareropuio. I[Ipumepom
MOKeT iy uTh KoHcTutymus JIUTBBI, B KOTOPOM 3aKperiieHa HE TOJNbKO 00Ias
dpaza O HaIMYUU Yy MPE3UJCHTA HEMPUKOCHOBEHHOCTH, HO U HMEET MECTO
YTOYHEHUE OTHOCUTEIBHO HEAOMYCTUMOCTH TPUMEHEHHSI MEp NpeceyeHus u
oTBeTcTBeHHOCTU: «JInuHocTh [lpe3nnenta PecnyOnukyu HEMPUKOCHOBEHHA: BO
BpEMsI HUCIIOJIHEHHUS MM CBOMX OOS3aHHOCTEH OH HE MOXKET OBbITh 3ajJepiKaH,
NPUBJICYCH K YrOJOBHOW WJIM aIMUHUCTPATUBHOW OTBETCTBEHHOCTH» (4. 1, cT. 86
Koncruryuu JIutes1)!*. B Koncrurynuu Bpasuianu ycTaHaBiamBaeTcs HOPSAIOK
OTCTpPaHEHUs MPE3UIEHTA OT JOJDKHOCTH M 3aKpEIUISIETCS HEBO3MOKHOCThH apecTa
0e3 MpuroBopa cyjia i IpuBJICYEHUS K OTBETCTBEHHOCTH 3a JICUCTBUS, HE CBA3aHHbIC
C UCIIOJIHEHUEM MM CBOMX 00s3aHHOCTEN (CT. 86)46,

Hanuuue Takux yrouHeHui moaTBepK1aeT TOT (aKT, YTO B IIEPBYIO OUEPE/Ib,
Ha HOPMATMBHOM YpPOBHE, HEMNPUKOCHOBEHHOCTHIO TJIABBI TOCYAAPCTBA HA3bIBAIOT
HEBO3MOXXHOCTh NPUMEHEHUSI Mep MPUHYAUTEILHOIO XapakTepa: apecTa,
3aJiepskaHusi, OObICKa, JAOMPOca U JOCMOTpA, U MPUBIICUYECHUS K OTBETCTBEHHOCTH.

OpHako B JaHHOM cllydae, B NEPBYIO OYEpelb pedb UAET 00 OCBOOOXKIECHHH OT

145 The Constitution of the Republic of Lithuania. URL: https:/Irkt.It/en/about-the-court/legal-information/the-
constitution/192 (mara o6pamienus: 13.04.2024).
146 Constitui¢io da Republica Federativa do Brasil. URL: http://www.planalto.gov.br/ccivil_03/constituicao/
constituicao.htm (mara o6pamenus: 13.04.2024).
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ONpEETIEHHON  OTBETCTBEHHOCTH BBHJY 3aHHMAaeMOM  JOJDKHOCTH  TJIABBI
rOCyJapCTBa, 8 IMEHHO O HEOTBETCTBEHHOCTH.

Ecmu obparutbest k Koncturynum Poccun, MOXHO HPUMTH K BBIBOAY 00
OCBODOOXICHUH TIPE3UJICHTA OT aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH, B TOM YHCIIE
HajaraeMoi B CyeOHOM MOpsiiKe, apecta, 00bICKa, JOMPOCca U TMIHOTO JOCMOTPA.
To ecTh CoBepIlIEHHE ITUX JEHCTBUI HEBO3MOKHO HU MIPH KaKMX 00CTOSTENBCTBAX,
HH 110 YbEMY-JIM0O PELIEHHIO, HU ¢ Ybero-mubo cornacus’4’. [IoaToMy MBI TOBOPUM
O HEOTBETCTBEHHOCTH. A BOT OTHOCHMTEJIBHOIO YrOJOBHOM M IOJHTHYECKOM
OTBETCTBEHHOCTH 3a TOCYIapCTBEHHYIO M3MEHY WM TSDKKHE TIPECTYILUICHHUS
CYIIIECTBYET MEXaHW3M OTPEIICHUS OT JO/UKHOCTH TJIaBbl TOCYIapCcTBa, YTO
rapaHTHPYET YCIOKHEHHBIA MOPSIOK MPUBJICYEHUS K OTBETCTBEHHOCTH, TO €CTh
€ro HEMPUKOCHOBEHHOCTb.

I[1pu 5TOM 3aIIKMTa U OXpaHa [JIaBbl TOCYIAPCTBA C MOMOIIBIO YCTAHOBJIEHHS
0co60ro Topsiika He OrpaHUYUBACT 00HEM HEPHUKOCHOBEHHOCTH. ECIHM HCXOMUTH
M3 TOrO, YTO HEMPUKOCHOBEHHOCTh — OTO COCTOSTHUE 3AIMIIEHHOCTH JIMYHOCTH U
HEBMEIIIATEILCTBA B OCYIIECTBISIEMYIO JEATENLHOCTh, TO HENPUKOCHOBEHHOCTH
NPE3UIEHTA TAKKE BKIOYAET B Ce0S: HENPHMKOCHOBEHHOCTh JIMUHOCTH, JKHUJIBIX M
CIy’KEOHBIX MTOMEIIEHHIA, TPAHCIIOPTHBIX CPEJICTB, CPEICTB CBSI3H, JOKYMEHTOB U
BEIECH, €ro MepenucKy, COOCTBEHHYIO T[O3WIMIO [JaBbl TOCYIapCTBa,
BBICKA3bIBAEMYIO B CHIIy MMEIOLIMXCS TOJHOMOYMN WM WMCXOIs W3 BHYTPEHHHX
yoexaeHuii (Ha3HaYeHWe WM TPEIOCTaBICHUE KaHAWAATOB Ha 3aMellcHHe
JOJDKHOCTEH B TOCYJApCTBEHHBIX OpraHax), rOCYJapCTBEHHYIO OXpPaHy B MeECTax
IIOCTOSTHHOT'O Ml BpEMEHHOT0 IpeObiBanus. Bee 3T0 0becieynBaeT MpaBoBOi CTaTyC
TJIaBBI TOCY/IAPCTBA B CHITY 3aHUMAEeMOM UM JOJKHOCTH.

[IpesueHT 00IaMacT HEOTBETCTBEHHOCTHIO M HENPUKOCHOBEHHOCTHIO Ha
MPOTSHKEHUH BCETO CPOKa €ro mosHomouuii. OJHAKO eCTh OJHa OCOOEHHOCTH,
OTJIMYAKOILAst Er0 OT MapjJaMeHTapueB u cyaei. CTOUT 00paTUTh BHUMAHHKE, YTO BO

MHOI'uX CTpaHax HMMYHHTCTOM O6J'IaI[aIOT n IMPC3UACHTHI, IIPCKPATUBIINC

147 Conenbuesa H.C. IMMyHHUTETH B KOHCTUTYLIHOHHOM npase Poccuiickoit ®eneparuu. C. 11.
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MCITOJIHEHHUE CBOUX MOJTHOMOYHUHN (PKC-TIPE3UAEHTHI). JlaHHBII IMMYHUTET CBSI3aH C
HEBO3MOKHOCTBIO IIPUBJIICYEHUs] K OTBETCTBEHHOCTH 3a JICMCTBHs, CBA3AHHBIE C
MCITOJIHEHUEM TMTOJIHOMOYHM TJIaBbl TOCYIAPCTBA, U C 00ECIIEYEHNEM TTOBBILIEHHOM
3aIIUTBI €ro JIMYHOCTU M BCErO, YTO C HEU CBJI3aHO, IIOCJIE OKOHYAHMA CpOKa
npe3uIeHCTBAa. MOXKHO Has3BaTh d3TO  JIOTUYHBIM  CIIEACTBHEM  HaJIU4us
HEOTBETCTBEHHOCTH Y HEIIPUKOCHOBEHHOCTH Yy I'J1aBbI TOCYapCTBa.

Takum oOpa3zoM, mpe3uAeHT 00JIaJaeT MPABOBbIM HMMYHUTETOM, YTO
o0ecrieurBaeT MPaBOBOM CTAaTyC TJaBbl T'OCYIapcTBa B CHIIYy 3aHUMaeMOM MM
JOJDKHOCTH, COOTBETCTBYET pOJIA B JKU3HM TOCYIApCTBA W MECTYy B CHUCTEME
paszneneHuss Biuacted. Ero MMMyHHMTET COCTOMT M3 JBYX 3JIEMEHTOB:
HENPUKOCHOBEHHOCTH W HEOTBETCTBEHHOCTH, TJie 0OJibllice BHUMAHUE YIETSETCS
nocineaHemMy. HenmpukoCHOBEHHOCTD IUIaBbl TOCYJApPCTBA SBIISICTCS TapaHTHEN €ro
MIPaBOBOIO CTATyCa, IEATEILHOCTH U MPU3BaHA 00ECIIEYUTh OXPaHy €ro JUYHOCTH.
I'ocynapcTBo Hazmenser Ipe3uIeHTa HENPUKOCHOBEHHOCTBIO, HE TOJIBKO I
IPEIOCTABICHHUSI BO3MOXHOCTH OCYHIECTBJISThH CBOM JIOJKHOCTHBIE (DYHKLIMH
OecnpernaTCTBEHHO M HaJIJIeKAIM 00pa3oM, HO M JUIsl TOTO, YTOOBI MOJYEPKHYTh
UX 0COOYI0 POJb B MEXKIOCYIapCTBEHHBIX, TOCYJAPCTBEHHBIX U OOIIECTBEHHBIX
OTHOILICHHUSIX.

MupoBasi pakTHKa CJIOKHUJIACh TakK, 4YTO B COBPEMEHHOM MHPE BO MHOI'MX
JNEMOKPATHYECKUX TOCYAapCTBAX NApPIAMEHTAPUN TAKKE HAJEIEHbBI UMMYHHUTETOM.
Wnes HaneneHus napiaaMeHTapueB UMMYHUTETOM UCXOAUT U3 LIEHHOCTH HAPOIHOTO
IPEJCTABUTENBCTBA U HEOOXOIMMOCTH OOECIEUEHHUs HE3aBUCUMOCTU OpraHOB
3aKOHOJIATEIbHOM BETBU BJIACTH, OCHOBHOW (DYHKIIMEH KOTOPBIX SIBISETCS
IIPaBOTBOPYECTBO.

Kak n B mMmyHHTETE MpE3UAECHTA, OJHUM M3 DJIEMEHTOB NApJIaMEHTCKOTO
UMMYHHTETA SIBISETCA HEOTBETCTBEHHOCTb, LIEJIBIO KOTOPOM CIYKHUT 3alluTa
napJiaMeHTapUeEB NPHU peaanu3alvi UMH CBOMX MOJHOMOYMU. HeoTBEeTCTBEHHOCTH
napJlaMEHTapHs CBS3aHA C IPAaBOM BBIPayKaTh MHEHUE U O3ULMIO, B TOM YHCIIE IPU

roJIOCOBAaHHUH, IMOCKOJIbKY SaKOHO)IaTeHBHBIfI opral HC MOXKCT OBITH OIrpaHUYCH B
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BBIPDOKCHUHU TO3UIMU TPaXKJaH M HHTEPECOB OOIIECTBA, TaK KaK BBIMOIHSIET
GYHKIIMIO ~ HApOJIHOTO  NpEJACTaBUTENhCTBA. TakuM  oOpa3oMm,  HalU4yue
HEOTBETCTBEHHOCTH Yy MapJIaMEHTapueB OCBOOOXKJIAET UX OT OTBETCTBEHHOCTU U
IIPEIATCTBYET MPECIEAOBAHUIO UX TOJIBKO 3@ BBICKA3aHHBIC UMY MHEHHE, TTO3UIUI0
U UMEIoUIMecs TOJUTUYECKHuE YOEXKIEHMs, YTO SBJSIETCA YacThl0 HUX
npodeccuOHANBHONW  JesiTenbHOCTH. [Ipu ATOM  OYEBHMIHO, UTO JIaHHBIE
BBICKA3bIBaHMUS HE JIOJDKHBI COJEpXKAaTh OCKOpOJICHUM, KJIEBETY M HapyllaTh
3aKOHOJATENIBCTBO TOCYAAPCTBA.

B Poccum HEOTBETCTBEHHOCTH MPAMO HE 3aKPEIUIEHA, HO BBITEKAET W3
nosioxkeHuit penepanbHoro 3akona: «Cenarop Poccuiickoit denepanuu, nemyrar
l'ocymapcrBenHoit Jlymbl He MOryT OBITh MPHUBICYEHBI K YrOJIOBHOW WJIH
aIMAHHUCTPATUBHON OTBETCTBEHHOCTH 32 BBICKA3bIBAHUE MHEHHS WM BBIPAKECHUE
MO3ULIMHU MPYU TOJIOCOBAHUU B COOTBETCTBYIoLIEH nanare PeaepansHoro Codpanus
Poccuiickont @enepaunu U 1pyrue JeUCTBUsI, COOTBETCTBYIOLHUE CTATYCy CEHATOpa
Poccniickonn @enepanum m crarycy gemnyrara ['ocymapctBeHHoi JlyMbl, B TOM
YHUCJIEC 110 UCTEYEHUHU CPOKA UX MOJHOMOUYMM. ECiM B CBSI3U C TAKUMU JIEUCTBUIMHU
ceHarop Poccuiickont @enepauuu, aenyrar 'ocynapcrBeHHon JlyMbl JONYyCTHIIN
nyOMYHbIE OCKOPOJIEHUS, KJICBETY WM WHBIE HApYIICHUS, OTBETCTBEHHOCTH 3a
KOTOpBIE MPeAyCMOTpeHa (peepanbHbIM 3aKOHOM, BO30YK/I€HHE YTOJI0BHOIO Jena,
MPOU3BOACTBO JO3HAHUS, TPEABAPUTEIBHOIO CIEICTBUS WA HAYaJIo IMTPOU3BOJICTBA
no Jneny o0 aIMHUHHMCTPATUBHOM MPABOHAPYIIEHUH, MPEIyCMaTpPUBAIOIIEM
aIMUHUCTPATUBHYIO OTBETCTBEHHOCTb, HaJaraeéMyr0 B CYJeOHOM IMOpSJIKE,
OCYHIECTBIIIETCS TOJIBKO B Cillydae JIMIIEHUs ceHaropa Poccuiickoin denepanuu,
nenyrata ['ocymapcTBeHHOM lyMbl HEIPUKOCHOBEHHOCTH » 148,

B KOHCTUTYLHSIX MHOTHMX TOCYAapCTB YIOMHHAETCA, YTO MapjIaMEHTapHuu,
o0JanamT HEIPUKOCHOBEHHOCTHIO, KOTOpas TaKXKe oOecrieynBaeT

OecnpensiTCTBEHHOE OCYIIECTBICHUE UX MOJTHOMOUYMM U HE0OXO0uMa JIjIsl 3al[UThI

198 denepanbublii 3akoH 0T 8 Mag 1994 1. Ne 3-®3 (B pen. ot 31 mrons 2023 1.) «O craryce cenaropa Poccuiickoii
®enepanuu u craryce nenyrata [ocynapcrsennoii Jlymber @enepansaoro Codpanus Poccuiickoit denepannuny /
Co0p. 3akonomatensctBa Poc. deaepanuu. 1994. Ne 2, ct. 74.
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UX 0COo00ro craryca Kak CyObeKTa MpeACTaBUTEIBHOTO W 3aKOHOJATEIbHOTO
oprana. IloaToMy B HaaMyuu Yy MapJIaMEHTApPUEB HENPUKOCHOBEHHOCTH
3aMHTEPECOBAHBI HE TOJIBKO MapJaMEHTapHH, HO U BBIOOPHBINA OpraH, n30uparenu 1
rocynapctBo. B Poccun, nanpumep, Koncrutyuuonusiii Cyn ycTaHOBHWI, YTO
LENbI0 3aKpEIICHUs JEMYTaTCKOM HENPUKOCHOBEHHOCTH SIBISIETCS OOECIeueHHE
OCHOB KOHCTUTYLIMOHHOTO CTPOsl, CBA3AHHBIX C OCYILECTBICHUEM HAPOAOBIIACTHS,
C pa3leNiCHHEM BIIACTEM M CaMOCTOSITEIBHOCTBIO OPraHOB 3aKOHOJATEJIbHOM
Bractu. K Tomy xe oHa uMeeT NyOJIMYHO-IPABOBOWM XapakTep U MpHU3BaHA
o0ecrneunTh 3alluTy MapjiaMeHTapus MpHU BBIMOIHEHUH HM TOCYJAapPCTBEHHBIX
GyHxmin®,

Hcxonst m3 31OrO, B IEPBYIO O4YEpelp II0J HENPUKOCHOBEHHOCTHIO
napjaMeHTapusi MOHUMAIOT OCOOBIA MOPSAOK MPUBJICYEHUS K OTBETCTBEHHOCTH.
[lapnaMeHTapuii B OTJIMYHME OT Npe3uJeHTa OOJIAJAaeT MEHBIIUM O0BEMOM
HEIIPUKOCHOBEHHOCTH. AHAIM3 3aKOHOAATENbCTBA PAa3JIMYHBIX T[OCYJapCTB
NPUBOJUT K BBIBOJY O TOM, UTO CYHECTBYIOT pa3iuyusi B JACHCTBUU
HEMIPUKOCHOBEHHOCTH MapJIaMEHTapPUEB.

B Poccun, BennkoOputanun u ®paHiuu, napiaMeHTapuidi He MOXKET OBbITh
MPUBJICYEH K OTBETCTBEHHOCTH U MOJIEKATh MEpaM MPUHYIUTEIBHOTO XapaKTepa:
apecty, OOBICKY, OrpaHMYECHHIO  CBOOOJBI, JOCMOTPY ©0€3  corjacus
COOTBETCTBYIOIIEHW MaJaThl MapJlaMeHTa WIA APYroro yroJHOMOYEHHOIO Ha TO
JM1a/0praxa.

B CIIA napmaMeHTapum MOTYT TOMJIEKATh MPECICIOBAHUIO U
OTBETCTBEHHOCTH 34 COBEPIIECHUE MPECTYIUICHUS WM aKTa KOPPYILIHAH.

B Ascrpun m UHauu, mapaaMeHTapuy JUIIEHBI 3alIUThl OT YrOJOBHOTO

IMpCCIICAOBAHUSA U apeCTa.

149 Tlocranmosnenne Konctutymuonsoro Cyma P® ot 20 ¢espans 1996 r. Ne 5-I1 «Ilo geny o mposepke
KOHCTUTYIIMOHHOCTH MOJIOKEHHUH uacTeil mepBoil m BTropoit crateu 18, crateu 19 u wactu BTOpOM crathu 20
®enepanbHoro 3akoHa ot 8 mas 1994 r. «O craryce nenyratra CoBera denmepaniuu u craryce jaenyrara
locynapcreennoii J{ymbr ®enepansaoro Cobpanusi Poccuiickoit ®@enepanum» // Cobp. 3akoHonmarenscTBa Poc.
Oeneparun. 1996. Ne 9, cr. 828.
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B Aprentune m MHaoHe3nw mNapiaaMeHTapuil HE MOXET OBbITh JIMIIEH
HEMPUKOCHOBEHHOCTH HE MPU KaKUX 00CTOSITENbCTBAX.

TakuM 00pa3oM, CYIIECTBYIOT TOCYAAapCTBa, KOTOPbIE MPUIAECPKUBAIOTCS
IIO3ULIMM, COIJIACHO KOTOPOM HApOIHBIE IPEACTABUTEIN MOI'YT OCYILECTBIATH
NEeSATENbHOCTh U 0€3 OCBOOOXKAECHHS MX OT IMPHUBICUEHUS] K OTBETCTBEHHOCTH, TO
ecTb 0e3 Haauuusg OCOOBIX TMPOLEAYp JMIICHUS HENPUKOCHOBEHHOCTH. A ecTb
roCyJapcTBa, KOTOpPBIE CYUHTAKOT, YTO HAJMYUE HENPUKOCHOBEHHOCTH Y
napJaMeHTapueB IMO3BOJSIET OCHOBATEIbHO TIPOBEPATH BCE OOCTOSITENHCTBA,
CBA3aHHBIE C HUMM, TaK KaK IPUBJICYEHUE UX K OTBETCTBEHHOCTH WJIM IIPUMEHEHHE
K HUM Mep NPUHYIUTENBHOIO XapaKTepa IOAPbIBACT HE TOIBKO JIMYHBIN CTaTyC, HO
Y aBTOPUTET 3aKOHOJATEIBHOI'0 OpPraHa, a 3HadyuT W Biactu. K Tomy xe, npu
ONPEACIICHHBIX  YCJIOBHUSX,  [PEAYyCMaTpuMBaeTcs  Ipoueaypa  JUIICHUSA
HENPUKOCHOBEHHOCTH ITapJIaMEHTapHSL.

I[Ipu »>TOM B  OTIOMYME OT  TMpPE3UACHTa, CpPOK  oOJanaHus
HEIIPUKOCHOBEHHOCTBIO  NApJIAMEHTAPUSMHU  ONPEIESAETCS  IMO-pa3HOMY B
pa3IM4YHBIX TOCYJApCTBax: B TEUEHHWE BCErO0 CpPOKa MX IOJHOMOYMHN (MaHIara)
(Poccus, bpasunus, ['epmanus, Ucnanus, Mranus), Ha nepuoa mapiaMEHTCKON
ceccunn (CILIA, Hopserusi, bembrus, Wpmanmus), nub0 Ha TEpUOA CECCUH H
OnpeJIeICHHOE KOJUYECTBO JHEW 10 €€ Hauvaja U Mo OKOHYaHWI0 (ABcTpaius,
BemukoOpuranusi, Kanana, NMuausa). Takke e€CTh U HMCKIIOUYEHUE. BO MHOTHX
roCy/1apCcTBaX HEBO3MOKHOCTb IPUBJICYECHUS K OTBETCTBEHHOCTH 3a BBICKA3aHHOE
MHEHHE M BBIPAKEHHE MO3UIMU OOBIYHO HEOTpaHWYEHHA BO BPEMEHHU, TO €CTh
JEHUCTBYET U MOCJIE UCTEYEHHUSI CPOKA UX ITOTHOMOYUH.

OnHako CTOUT OTMETUTh, YTO HENPUKOCHOBEHHOCTh MapJIaMEHTapHs
BBIPAKAETCA U B APYIOM, & IMEHHO: B 3aIUTE €ro JUYHOCTH U PACIPOCTPAHEHUN
Ha OKWIMIIEC, MCIOJb3yeMble WM TPAHCIIOPTHBIE CpPENCTBA, CpPEACTBA CBSA3M,

JIOKYMEHTHI, Oarax, ero mepenucky™. B Tom uwmcime, oObeKTamu

150 B tom uucne, Hanpumep, B Uramuu menyraTckas HENPUKOCHOBEHHOCTh PACNPOCTPAHSETC Ha JIMYHBIA MM
JIOMAIIHUN OOBICK, TIEPEXBaT Pa3rOBOPOB HIIM COOOIICHUMN, H3bATHE KOPPECTIOHACHIMH wieHOB [lapiamenTa (cT. 68
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HENPUKOCHOBEHHOCTH MOKHO Ha3BaTh BO3HATPaXXJCHUE 32 OCYLIECTBISIEMYIO
JesITeNIbHOCTh, B TOM YHCJIE 3apabOTHYIO IUIaTy, KOMIIEHCAllUIO Npoe3ia U
MIPOKUBAHUS, MI0JIb30BAHUE YCIIYTaMHU CBSI3H U T.JI.

TakuM 00pa3oMm, HENPUKOCHOBEHHOCTH SIBJISIETCS Ba)KHEHINIEW TapaHTuein
nesTeNnbHOCTH mnapiaMmentapus. [lo cBoemy cojepkaHuio OoHa 0oJiee BBICOKOTO
YPOBHS, HEXEIW HENPUKOCHOBEHHOCTh JIMYHOCTH. HenpuKOCHOBEHHOCTH
napjaMeHTapusi MpHU3BaHa CIY)XUTh MYOJMYHBIM TOCYIapCTBEHHBIM HMHTEpECaM,
CIOCOOCTBOBATH 3ALLUTE U OXPAHE JTUYHOCTHU MapIaMEHTAPUs, €r0 HE3aBUCUMOCTH,
OHa HalleJIeHa Ha TO, YTOOBI OTrpaXKAaTh €ro OT HEOOOCHOBAHHBIX MPECIIEIOBAHUM.
OnHako, CTOUT OTMETHUTh, YTO HEMNPUKOCHOBEHHOCTh MapiIaMEHTAPUsSl OTINYAECTCS
OT HENPUKOCHOBEHHOCTHM MPE3HJIEHTa, TEM, 4YTO OHa Oojee JAEeTaTbHO
periaMeHTUpOBaHa, MMEET MEHbIIU 00beM u Oosiee MPOCTOM TMOPSAOK ee
JUIICHUS.

[IpaBoBOIl MMMYHHTET Cyleill 3aKpeIuleH B MOAABIISIONIEM OOJIBIINHCTBE
roCyIapCcTB W BKJIIOYaeT B ce0s JBa »JJIEMEHTAa: HENPUKOCHOBEHHOCTh U
HEOTBETCTBEHHOCTb, WJIM KaK 4acTO €€ Ha3bIBalOT, MHAEMHUTET cyAeil. Cyl U cybH
UMEIOT Ba)KHEHIee 3HAYe€HUWE B KU3HM OOIIECTBa M TOCYAAapCTBa, MOCKOJBKY
UMEHHO K HHM OOpamiaercss KaXIbld TPakJTaHWH 3a 3allUTOM CBOMX MpaB U
paspemienreM KoH(aukToB. Hanmnuue umMMyHHTETa y Cyaed oOecneduBaeT He
TOJIbKO WX OECTIPUCTPACTHOCTh M HAJIC)KAIIEE UCIIOTHEHHE CBOMX (PYHKUUH, HO U
HE3aBUCUMOCTh  CyJla, €ro CaMOCTOSITEJbHOCTh B  CHUCTEME  OpraHOB
rOCyJapCTBEHHOW BJIACTH.

Bo wMHOrmx rocymapcrBax ~HMHAEMHUTET CyJE€W TNOHMMAaeTcs  Kak
HEBO3MOYXHOCTh IIPUBJIEYEHHUS] K OTBETCTBEHHOCTH 3a BBICKA3aHHOE MHEHHUE WU
MIPUHATOE PEIICHUE.

B Poccun HEOTBETCTBEHHOCTH CYAEH MPEAYyCMAaTPUBAET, YTO OHU HE MOTYT

OBITH IMPHUBJICYCHBI K OTBECTCTBCHHOCTH 3a BBIPAXKCHHOC MMM IIPU OCYIIICCTBJICHUUN

Koncturyruu).  URL: https://www.senato.it/sites/default/files/media-documents/COST _INGLESE.pdf (mara
obpamenus: 13.04.2024).
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MPAaBOCY/INS MHEHHE W TMPUHATOE CYJAOM DPEIICHHE, €CIU TOJIbKO BCTYNHBIIAN B
3aKOHHYIO CUJIY IIPUTOBOP CyZa HE YCTAaHOBUT BUHOBHOCTH CYIbU B IIPECTYIIHOM
37I0yMOTPeOaeHNU, OO0 BBIHECEHUM 3aBEJOMO HEMPABOCYJHBIX CYIEOHBIX
akToB™L,

B Ilopryraiiuu cynpu HE HECYT OTBETCTBEHHOCTH 33 CBOM PEIICHUSA, KPOME
CIIy4aeB, IPELYCMOTPEHHBIX 3aKOHOM ™2,

B BenukoOpuTaHuy HUKaKOW MCK HE MOXKET ObITh MOJaH MPOTHUB CYIbU 32
TF00BIC TIPOM3HECEHHBIE MM CIIOBa JIMOO COBEPIIICHHBIC ACHCTBUS BO BpeMs
WCITOJIHEHUSI UM CBOMX OOS3aHHOCTEH MO OTIPABICHUIO TIPABOCYIUS, €CITH TOJIBKO
OH HE COBEpPIIMJI 3JIOHAMEPEHHBIX JCHUCTBHH, B TOM YMCJIE 3a MpeaciiaMu
IOPUCAMKIUH ¥ C IPUYMHEHNEM yiiepOa muiy 3,

PaccmoTpeHHBIE HOPMBI YCTaHaBIMBAIOT HEBO3MOXHOCThH JIHOOBIX (hopm
3aKOHHOI'O TIPECIEN0BAHUS CYAbU 3a MHEHUS, BBIPAJKECHHBIE UM IIPU BBIITOJIHEHUU
CBOMX JIOJDKHOCTHBIX 00s13aHHOCTEH. CTOUT 3aMETUTh, YTO CYJIbsI MOKET CBOOOHO
BBIpAXKAaTh CBOE MHEHHME W B 0ojiee MIMPOKOM TOHUMaHuu. Hampumep, emy
MO3BOJICHO JaBaTh IMOSCHEHMS MO0 KOMMEHTapHi K IPHHSATOMY MM PEIICHUIO,
BBICKA3bIBaTh MHEHUE O CIOXKUBIIEHUCS TNPAKTUKE TPUMEHECHUS HOPM
MaTEepPHAILHOTO W / WU TPOLIECCYaTbHOTO MPaBa, Pa3bsICHATH MPABOBBIE MOTHBBI
OPUHSATHIX UM WM €r0 KOJUIeraMu CYAEeOHBIX pEIIeHUM, BbIpakaTh MHEHHE IO
BOIIPOCAM HM3MEHEHHUSI MX CTaTyca, ONPEACICHUS YCIOBUM MX BO3HATPAXKICHUSA U
COILIMAJIBHOrO 00eCIIeYEHUS.

OnHako 3TO HE TOBOPUT 00 aOCOIIOTHONM HEOTBETCTBEHHOCTH CYIbU IPHU
BBICKA3bIBAHMM CBOEr0 MHEHMSI M OCYIIECTBJICHHUM HM CBOUX ITOJHOMOYMHU.

Tp€6OBaHI/I}I HpO(beCCI/IOHaJ'IBHOI?I 9THKHU OI'paHUYUBAIOT CYAbIO M IIPCAITMCBIBAIOT

151 3akon PO ot 26.06.1992 N 3132-1 (pen. ot 06.03.2019) "O craryce cyneii B Poccuiickoii ®enepamun" //
CopaBouHo-nipaBoBasi ~ cucrema  «Koncymprant  Ilmoc».  URL:  https://www.consultant.ru/document/
cons_doc_LAW_648/ (nara obparenus: 28.04.2024).

152 The Constitution of the Portuguese Republic. URL: https://www.parlamento.pt/sites/EN/Parliament/
Documents/Constitution7th.pdf (mara o6pamienus: 28.04.2024).

158 1lapaes A.A. HenpukOCHOBEHHOCTh CyIbH KaK TapaHTUs €ro HE3aBUCHMOCTH : crenuanbHocTs 12.00.11
"CyneOHast IeATeIbHOCTh, IPOKYPOPCKAs MCITEIbHOCTD, MPABO3AIIUTHAS M PABOOXPAHHUTENIbHAS IEITCIBHOCTD " :
JiccepTalys Ha COMCKaHMe YIeHOM CTeNeHn KaHaAuaaTa opuandeckux Hayk. Mocksa, 2003. C. 94.
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BBIpAXXaTh CBOE MHEHHE, HE MOJIPBIBAsi CBOIO PEMYTAIMIO M aBTOPUTET Cya. A eciu
CyIbsl B IIPOLIECCE CYIONMPOU3BOICTBA BBIPAXKAECT aHTUIIPABOBBIE YOSKICHUS, €CIU
OH 3JIOHAMEPEHHO BBIHOCUT TMPOTUBOMNPABHBIE PEUICHHUS, TO OH TOJJICKHUT
3aKOHHOMY IIPECIIE0BaHUI0 ™,

Crout 0o0paTuTh BHUMAHUE U Ha TO, YTO HE BCE TOCYAApCTBAa MCXOMASAT U3
HEOOXOMMOCTH TPUMEHEHHUSI HEOTBETCTBEHHOCTH K CyabsaM. Hanmpumep, Opannus
yCTaHOBWJIA  BO3MOXKHOCTH  TIPUBJICUCHUS K  OTBETCTBEHHOCTH  CYJEH,
PYKOBOJICTBYSCh IPH 3TOM MPHHIMIIOM PABEHCTBA Bcex mepes 3akoHoM. OIHaKo B
JICHUCTBUTEIHHOCTH CIy4yad, KOTJIa CYIbI0 MPHUBJIEKAIOT K OTBETCTBEHHOCTH,
NPOMCXOAAT  HedacTo'™.  AHINIMICKOE  IpPaBO  COAEPKHUT  IOHATHUE
«OTBETCTBEHHOCTh» Cy/AeW W pabOTHHMKOB ammapaTa (accountability), koTopoe B
y3KOM CMBICI€ O3Ha4aeT OTBETCTBEHHOCTh 3a JeicTBus (Oe3meiicTBue) mpH
OCYIIECTBICHUH MPOPECCHOHANBHBIX 00s13aHHOCTEH, a B YACTHOCTH 3a HapyIICHUE
ATUYECKUX HOPM, a B IIMPOKOM 3HAUE€HUU — 00S3aHHOCTb OCO3HABATh MOCIEACTBHUS
BBIHOCUMBIX ~ pElIEHMH M HUX Boclpusitueé B obmiectBe  (explanatory
accountability)*®.

[Ipy 5ToM OONBIIMHCTBO TOCYIAPCTB 3aKPEIUIIOT HEMPHUKOCHOBEHHOCTH
cyneil. Cyapu, Kak JOJDKHOCTHBIE JIUIA, OCYIIECTBIISIONINE TIPAaBOCYIUE, 00JIa1at0T
HEMPUKOCHOBEHHOCTBHIO  JIMYHOCTH, JKUJHMINA ¥  CIY)KEOHBIX TOMEIICHHUH,
TPAHCIIOPTHBIX CPENCTB, CPEACTBA CBS3M, MMYIIECTBA, JOKYMEHTOB, Oaraxa u
KOppECIOHACHIINKA.  Takke WX  HEMPUKOCHOBEHHOCTh  O0ECIIeYMBACTCS
(MHAHCHPOBAHWEM CYIOB 3a CYET CPEICTB TOCYAapCTBEHHOrO OIOKETa, YTO
MO3BOJISIET OCYILECTBIATH MOJHOE M HE3aBUCUMOE MIPABOCYANE, a TAKXKE 3allUIIAcT
CyJell OT BHEIIHETro JaBJ€HUs U IPOU3BOJIA.

[IpuBnedenue cynen Kk yroJOBHOM U a[IMUHUCTPATUBHON OTBETCTBEHHOCTHU U

IPUMEHEHUE MEP YrOJIOBHO-TIPABOBOTO MPUHYKACHHUSI BO3MOXKHO TIPU COOJTIOIEHUN

1% Yerpepuun B.A. JleMokpaTH4eckoe KOHCTUTYLMOHHOE TOCYapCTBO: BBeeHKE B Teopuio. M., 1993. C. 112,

155 Cunsieekas M.C. OTBETCTBEHHOCTh Cy/IbU B POCCHIICKOM U 3apyOEKHOM NpaBe: MPoOIeMbl TEOPHH M ITPAKTHKY //
[TpoGensl B poccuiickoM 3akoHoAaTenbeTe. 2017, Ne 7. C. 188.

16 @ununnos 0.M. JlucuuniauHapHas OTBETCTBEHHOCTh Cydeil M CyJeOHBIX clyKamux B AHruM u Yaisce //
IIpaBoBas nnummarusa. 2014. Ne 3. C. 14.
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0co0oro (yciI0KHEHHOI0) TOpsAKA IMPHBICYCHHUS CYIACH K OTBETCTBEHHOCTH, B
YaCTHOCTH C COIJIACHSI W/WJIM COOTBETCTBYIOUIUX CYJOB MM YIOJHOMOYEHHBIX Ha
To opraHoB (Poccus, ®panuwus), HampuMmep KOJUIETUH cyaed, aumbo uepes
IPOLIEAYPY MMIMYMEHTA, CXOKYIO ¢ uMnuuMenToM npesugenta (CIIA)Y, Crout
OTMETHUTh, YTO 3TOT OCOOBIA MOPSIIOK HE OCBOOOXKIAET CyIEH OT YroJIOBHOW H
aJIMUHHCTPAaTUBHOM OTBETCTBEHHOCTH, HO Ha HHUX KaK CKa3aHO BbIIIE
pacnpocTpaHsieTcsl MPUHUUI HENPUKOCHOBEHHOCTH. Takke CylbH MOTYT OBITh
NpUBJICYEHBl K JUCHMIUIMHAPDHOW  OTBETCTBEHHOCTH, HO Ha Hee He
pacnpoCTpaHsIeTCs] UMMYHHUTET.

HenpukocHOBEHHOCTh Cyzel SBISIETCS BaKHOM TapaHTued oOecrieueHus
HE3aBUCUMOCTH CyJ1a. DTO CPEJACTBO 00ECIEYEHUs TOBBILIEHHOW IMPAaBOBOM OXpaHbl
CYJlbU, 3aIIUTHI €ro NMpodhecCUuOHATBHOU NEATEeILHOCTU U UHTEPECOB MPABOCYIUS.
N.JL. TleTpyXuH CUUTAET CYAECHUCKYIO HEMPUKOCHOBEHHOCTh «OJHUM M3 JIOCTHKEHUN
POCCHIICKOI J1€MOKpaThH, IMO3BOJIAIOIIKUM cyjaaM 0e30083HEHHO HPOTHUBOCTOSTH
OOBUHHUTEILHOMY YKIOHY B pabOTE CIIEACTBEHHBIX OPraHOB U IIPOKYPaTypsi» 8,

Taxxe crouT oOpaTUTh BHUMaHHME Ha cienyomiee. [lpu paccmoTrpenuu
HEIPUKOCHOBEHHOCTH M B 1I€JIOM HMMYHHUTETa, KakK CIEeUUaIbHOrO CcTaryca
OIpENEICHHBIX JIMI, YacTO BBICKA3bIBAIOT TOYKY 3PEHHUS, COIJIACHO KOTOpOMU
HaIM4Me o0co00ro TMmopsiika K TPHUBJICUEHHUIO K OTBETCTBEHHOCTH SIBIISIETCA
HapylIEHUEM IPUHLMIA PAaBEHCTBA Iepela 3aKOHOM M cynoM. Ilo muenwnro B.H.
PynHeBa 4acTh MOJIOKEHHM coaepkalluX HOPMbI 00 MMMYHUTETE OTAENIbHBIX
KaTeropui JUI[ SBJISETCS OTCTYIJICHUEM OT KOHCTUTYIIMOHHOTO TPHUHIIMIIA
PaBEHCTBA BCEX IPAXKIAH IIEPE 3aKOHOM U cymoM %,

OpHako aHanmu3 HAYYHOW JIMTEPATypbl MPUBOJIUT K BBIBOAY, YTO MHOIHE
aBTOpPBl BCE K€ MPUICPKUBAIOTCA IMO3ULHUH, COMNIACHO KOTOPOM HNPUHUMII
HEMPUKOCHOBEHHOCTH SIBJISIETCA MCKIIIOUEHHWEM M3 MPUHIUIIA PaBEHCTBA IpaKIaH

Iepea 3aKOHOM, 4TO IMO3BOJIACT OTCTYIIATh OT O6IIII/IX IMpaBuJI 1 1a€T BO3SMOKHOCTD

157 I1apaeB A.A. Yka3. cou. C. 94-95.
198 [Terpyxun W.JI. Yenosek u Bnacth (B cepe 60pbObI ¢ MpecTymHOCTbI0). M., 1999. C. 344,
159 Pynnes B.M. IMMyHUTETHI B YTOJIOBHOM CY/IONIPOM3BO/CTBE. Poccuiickas roctuums. 1996. Ne 8. C. 28.
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JUIaM,  BBIIOJHSIOIIUM  TOCYJApCTBEHHbIE  (YHKLUHMH, peaM30BaTh  HUX
oecnpenarcteenno (H.M. Jlazapesckuit, A.A. XKumun, C.A. Kopdp, H.C.
ComenbueBa, P.X. fkymoB). HenmpukoCHOBEHHOCTH  CleyeT  CUHTATh
UCKITIOUEHHWEM, TO €CTh JIOMOJHEHHWEM OOIIMX YCTAHOBJICHUM B  IEJSAX
OCYIIECTBIICHUS OecnpensaTCTBEHHOTO OCYILIECTBJICHUS JOJGKHOCTHBIX
00sI3aHHOCTEH H BBINOJIHCHUS HMX HJIeKaluM oOpa3oM. Takod IO3HUIUN
npuaepxxuBaercs, Harnpumep, U KoHctutyunoHHsld Cyn. «ImoJokeHUs CT. 98
Konctutynuun P®, 3akpermuisiromieil HENPUKOCHOBEHHOCTh ujieHOB (CoBeTa
Oenepaunu u AenyraroB ['ocynapcTBeHHON JlyMbl, HEHCTBUTEIBHO, SIBISIOTCA
OTIpE/ICIICHHBIM MCKJIIOYEHUEM U3 00Ield KOHCTUTYLIMOHHON HOPMBI O PaBEHCTBE
rpaxiaH Mepe] 3aKOHOM M CYJIOM, HO 3TO OOYCIIOBJIEHO HEOOXOIMMOCTBHIO
KOHCTUTYIMOHHOW 3alllUTHl CIEIUAIbHOIO CTaTyca IapJlaMEHTapHusl Kak 4YJeHa

160 Takoe

dbeaeparbHOTO MPEACTABUTEILHOTO W 3aKOHOJATEIBHOTO OpraHa»
JOTIOTHUTEIILHOE CPEJICTBO 3AIUTHI HE0OX0AUMO 17151 3P (HEeKTUBHOM NESITEIHHOCTH,
oOecrieueHns 0€30IMaCHOCTA U HE3aBUCUMOCTH ITHUX JOJDKHOCTHBIX JIMII.

ITpoBeneHHOe Hccae0BaHNEe MO3BOJISIET C/eIaTh CIASAYIONTHUE BBIBOIBI.

- CHEIUATBHBIM CTaTyCOM O00JIaJal0T OIpPEICIICHHbIE KATEerOPUU JIUI B
CUITy 3aHUMaeMOH JIOJDKHOCTH WM HaJMYHUs CHCIU(UYSCKUX ITOTHOMOYHM, YTO
YCTaHABJIMBACTCS B 3aKOHO/IATEILCTBE, a CIEA0BATEIILHO, UCXOAUT OT TOCYapCTBa
U MMEET IMyOJMYHO-TIPAaBOBOM XapakTep. B OOJBIIMHCTBE IPABOBBIX CHCTEM
COBPEMEHHOCTH 3TUMH JIMIIAMH SIBIITIOTCS TJIaBa TOCYIApCTBa, MapiaMeHTapud |
CY/IbH;

— YKa3aHHBIC KATETOPHUHU JIUI[ O0JIaJal0T TIPaBOBBIM HMMMYHHUTETOM,

KOTOPBIN SIBJIIETCS BAXKHOW TapaHTHUEH UX NESITENbHOCTHU. lIpaBoBOM MMMyHUTET

BKJIIOYAET B ceOs HCIIPUKOCHOBCHHOCTb 1 HCOTBCTCTBCHHOCTD.

160 Tlocramosnenne Konctutymuonsoro Cyma P® ot 20 ¢espans 1996 r. Ne 5-I1 «Ilo geny o mposepke
KOHCTUTYIITHOHHOCTH TOJIOKeHUH uacTeil mepBoil u BTopoil ctateu 18, crarbu 19 u wactu BTOpOil ctateu 20
®enepanbHoro 3akoHa ot 8 mas 1994 r. «O craryce nenyratra Cosera ®Denepanuu W craryce Jenyrara
Tocynapcreennoii J{ymbr ®enepansnoro Cobpanusi Poccuiickoit ®@enepanum» // Cobp. 3akoHonmarenscTBa Poc.
Oeneparun. 1996. Ne 9, cr. 828.
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HenpukocHOBEHHOCTh — 3TO COCTOSTHIE HEBMEIIATENHCTBA U 3AIUIIICHHOCTH
JUYHOCTH U CBSI3aHHBIX C HEH OOBEKTOB, OT IMOCATATEIbCTB APYTrUX JIHI, B
YaCTHOCTH YCTAHOBJICHHE OCO0OTO MOpsIKa MPHUBJICYEHUS K OTBETCTBEHHOCTH
OIpeIeICHHBIX JIHII.

HeoTBeTcTBEHHOCTh — OCBOOOXKICHNE CIIEIUANBHBIX JIUIl OT FOPUAMYECKUX
00513aHHOCTEN U HEBO3MOXXHOCTb MPHUBJICYEHHS K OTBETCTBEHHOCTH B 3aBUCUMOCTH
OT M CTaryca U MOJHOMOYHUH;

- aHaJIM3 3aKOHOJATENIbCTBA Pa3HbIX TIOCYJNApCTB IMOKa3ajl, 4TO
HENPUKOCHOBEHHOCTh M HEOTBETCTBEHHOCTh COOTBETCTBYIOIIMX KaTErOPHM JIHII
OTIpEACNAI0T MO-pasHOMY. Paznuuust UCXOAST W3 CIEAYIONIMX KPUTEPUEB: 1ENb,
CpokH, o0o0beM  (Tpeaenbl), HaJIWYhe  OCOOBIX  MpOIEAYp  JIUIICHHS
HEIPUKOCHOBEHHOCTH. 3a4acTyIO MOHATHE HEMPUKOCHOBEHHOCTH, UCIIONIb3YEMOE B
3aKOHOJIaTEeNIbCTBE, U, B YaCTHOCTH, B KOHCTUTYLIMSIX TOCYAAPCTB, OTOXKAECTBISIOT
C TIOHATHEM HMMYHHTETa U CBOIST K OIPEIEJICHUIO HEOTBETCTBEHHOCTH, UTO
OPUBOAMT K HETOYHOCTSAM B  KCIOJb30BAaHUM TOHATUHHOTO  ammapara,
HEMPaBUIHHOM YHOTPEONCHUH ATHX TMOHITHH, HAYYHBIM JHCKYCCHSM M JaeT
OCHOBaHHUSl TOBOPUTH O HaNUM4YMM Tpodera B 3akoHoAarenbcTBe. J[lymaercs,
IEJIECO00Pa3HO  YpPEeryiupoBaHUE  COOTBETCTBYIONIEH  TEPMUHOJIOTMH  Ha
3aKOHOJIATEIbHOM  ypOBHE M  YCTAaHOBJCHHME KPHUTEPUEB  pa3rpaHUUCHUs
paccMaTpUBaEMbIX KaTErOpUid;

- MCCJIeI0BAaHUE UHCTUTYTA HEMPUKOCHOBEHHOCTH, TPUBOJIUT K BBIBOJY
0 TOM, YTO creuruduka HEMPUKOCHOBEHHOCTU OTEIBHBIX JIUI — MpeICTaBUTeNei
BJACTH, 3aKJIOYaeTcss a) B HAIMYUM Y HHUX  HENPUKOCHOBEHHOCTH
O0IIerpaKJaHCKOH M CHENHATbHOM; 0) B OrPaHUYCHHOCTH WX IPaB-TIPUBIIICTHIA
yTEeM HaJIM4Ms 3aKOHOAATEIbHO 3aKPEIUIEHHBIX OCOOBIX MPOLEAYp CHATHS TaKOM
HETMPUKOCHOBEHHOCTH TIPH OMPEIEICHHBIX YCIOBUSX;

— MPaBOBOM MMMYHHUTET U €ro COCTaBISIOUINE HEPEAKO COOTHOCSAT C
IOPUHLKIIOM PAaBEHCTBA M TOBOPSAT O HAPYLIEHUU MOCIEIHEro. ODTOT JTOBOJ He

SIBJIIETCSI OOBEKTOM HACTOAIIETO UCCIICAOBAHUA, HO BCE XK€, HpOBe,Z[eHHBII\/’I aHaJln3
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COOTHOILEHHSI HEMTPUKOCHOBEHHOCTH OIPEAEIICHHBIX JIUI] U MPUHIHUIIA PAaBEHCTBA
CBUJIETEIILCTBYET HE O HAPYLIECHUM PAaBEHCTBA BCEX IEpEe] 3aKOHOM M CyAaM, a O
HEOOXOJIMMOM HCKJIIOYEHMM M3 O0OIIero mpaBujia BBHAY OCOOEHHOIO Kpyra
CyOBeKTa, UX CTaTyca M BO3JIOKEHHBIX Ha HUX OOS3aHHOCTEH IO MPECTaBICHUIO
UHTEPECOB TpaxaaH | rocygapcTBa. VMMyHUTET He pacliupseT o0beM
HENPUKOCHOBEHHOCTH M HEOTBETCTBEHHOCTH, HO B TO € BpEMs COKpalaer
BO3MOXXHOCTb UX OIPaHUYEHHUS, YTO HEOOXOJUMO MJIsl HAAJIEHKAILIETO BBITOJIHEHUS
TaKUMHU JINIIAMH UX COMMAIbHO-3HAYUMBIX (DYHKITHIA.

B 3akmrouennu paHHoro maparpada, CTOMT OTMETHTb, 4YTO TOHSITHE
MMMYHHTET IIAPOKO UCHOIB3YETCA B MEXKAYHAPOAHBIX JTOKYMEHTAX, B YACTHOCTH
OTHOCHUTEJIBHO JHUIJIOMATUYECKUX U KOHCYIBCKMX PAaOOTHUKOB, KOTOPHIC TaKkKe
00Ja1al0T cHelualbHbIM CTaTycOM. Peub UAET O JMYHOM HENPUKOCHOBEHHOCTU
YJIEHOB JUIUIOMAaTHYECKOTO TEepcoHana M MPEACTABUTENIEH  KOHCYJIbCKUX
YUPEXKICHUM, HENPUKOCHOBEHHOCTH CHY)KEOHBIX UM JKWIBIX ITOMEIICHUH,
HaXOSAIIErocsi B HUX MMYLIECTBA, apXUBOB, OQUIMAILHON NEPENHUCKHU, a TaKkKe
WHBIX MPEUMYILECTB, BBUY MPOBO3IJIALICHUS MPUHIIMIIOB HEBMEIIATEIHCTBA BO
BHYTPEHHHUE Jella TOCYIapCTBa, CYBEPEHUTETa TOCYHapCTBa, TEPPUTOPUATBLHOM
IIEJIOCTHOCTH, MEKIYHAPOIHOIO COTPYIHHYECTBA M DKCTEPPUTOPHAIBLHOCTH 1L,
Taxxke MoHsATHE HEMPUKOCHOBEHHOCTU MCIOJB3YETCS B OTHOIIEHUU MHOCTPAHIIEB,
MIPABOBOI CTAaTyC KOTOPBIX 00J1aaeT OMpPEeeIEHHON crienn(UKOi B OTHOIICHUSX C
rocylapcTBOM, B KOTOpOM OHHU mpeOwiBatoT. [lompoOHee paccMoTpuMm 3TO B

CJIETYIOIIICH TJIaBe.

181 Conenbuesa H.C. ToHsaTHEe NpaBOBOro MMMYHHTETA B POCCHICKOM 3akoHOoaaTenbctre. C. 23.
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2.3. Fapanmuu U npaeosan 3auiuma HENPUKOCHO6BEHHOCmMU

[IpaBa u cBOOO/IbI UETIOBEKA HAXOSAT CBOE 3aKPEIJICHHE B MEXKTYHAPOIHBIX
JIOTOBOPaX, PETMOHAIHBIX COTJIAIEHUSX, OOIINUX MPUHITUIIAX MpaBa U BHYTPEHHEM
3aKOHO/IaTEJIbCTBE MHOTUX TOCYAapCTB.

B mpaBoBBIX TOCynapcTBax € JAEMOKPAaTUYECKUM pPEKHUMOM IpaBaM U
CcBOOOJIaM YEJIOBEKAa OTBOJUTCS 0co0as pPojib. B OCHOBHBIX 3aKOHaxX TaKHX
rOCYJapCTB COJIEPAKATCS MOJIOKEHHS O TOM, UTO MIPaBa YeI0BEKa MPOBO3TIAIIAI0TCS
BBICIIEH [IEHHOCTBIO, IPU3HAIOTCA U rapaHTUPYIOTCA. TemM caMbIM Ha ToCyIapCTBO
BO3JIaraeTcs 00S3aHHOCTh CO3/1aBaTh OJIAroNnpUATHBIC YCIOBHS JUJIS peaau3aliuu
MpaB YeJIoBeKa U 00ecreunBaTh UX 3alUTYy.

Koncturyuus Poccuiickoit @enepanini COACPKUT CIAEAYIOIINE TOTIO0KEHUSA:
BO-TIEPBBIX, MpaBa U CBOOOBI YEJIOBEKA MPU3HAIOTCS U TAPAHTUPYIOTCS, a TAKXKE
3alIUIIAIOTCA C TTIOMOIIBI0 YCTAHOBJIEHHUS 3allpeTa Ha MX HAPYIICHUE CO CTOPOHBI
npyrux juil (ct. 17); BO-BTOPBIX, 3a TOCYIapCTBOM 3aKpEIUIIeTCs 00sS3aHHOCTh
o0ecreunBaTh 3alUTy M OXpaHy IpaB U cBoOO I uenoBeka (cT. 2, 45)192,

KoneuHno, mpoBo3riameHus ¥ 3aKpernjeHus IpaB YejJoBeKa B OCHOBHOM
3aKOHE HemocTaTodHo. Jlyist Toro 4ToOBI MpaBa OBUIM peaTn3yeMbl HEOOXOIMMO
CO3/laHME MEXaHU3Ma 3alIUThl 3TUX MPaB, B YaCTHOCTH CUCTEMBI TapaHTHIA.

["apanTuu MOXXHO ONPENEUTh KaK COBOKYITHOCTh YCIIOBUI peaan3aliuy npan
U cBo0O yenoBeka. [Ipu 3ToM oHM HEOOsA3aTENBHO SBISIIOTCS TOJIBKO IMPABOBBIMHU.
Cy11ecTBYIOT MHOXECTBO Pa3HbIX Kilaccu(UKaIMi rapaHTUi MpaB yesioBeka. Ecim
€ paccMaTpuBaTh MPaBO HA HEMPUKOCHOBEHHOCTh, YCIOBUEM €r0 peau3aluu U
3allMTHl MOKHO BBIJACIUTH HKOHOMHUUYCCKHUE, COLUAIbHBIC, HIACOJOTIUCCKUE,

IOPpUANYCCKUEC U OPraHU3allMOHHBIC I'apaHTHH.

182 Kouncruryuus Poccuiickoii Menepanuu : [pMHATA BCEHAPOAHBIM TojocoBaHMeM 12 nexabps 1993 1. ¢

U3MEHEHHSIMH, 0100pEHHBIMH B X0/1e obiepoccuiickoro roocoBanus 01 uronst 2020 r.] // OdunuanbHbIid UHTEpHET—
noprain npaBoBoii napopmarmu. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102027595 (nara obparieHus:
26.10.2024).
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DKOHOMUYECKHE, COIUAIBHBIE U UJICOJOTHYECKUE TapaHTUH MPEACTABISIOT
coboii ycioBus, 0€3 KOTOPHIX TpeOOBaHHUS JMYHOCTH K OOIIECTBY HOCHUIIU ObI

GopmanbHbIi  xapakTepl®s,

[Ipy >TOM OHHM HaxXoIAT CBOE BBIPAKEHHUE B
IOPUANYECKUX TAPAHTHSIX, CIEI0BATEIBbHO, TECHO CBA3aHbl C HUMU.

OKxoHomuyeckue  eapawmuu  TPEACTABISIIOT  COOOM  MaTepuanbHOE
o0ecrieueHne CUCTEMBI 3aIIUThI M OXPaHbl IPaB v CBOOO yenoBeka. OHU BKIIIOYAIOT
B ce0s1 popMbI COOCTBEHHOCTH, YPOBEHb KM3HH HacelleHUs], (PUHAHCOBYIO CBOOO/TY,
u T.4. Kpome TOro, oHu TECHO CBSI3aHbI C COLUMAIbHBIMU TapaHTUSIMH, KOTOPBIE
3aBUCAT OT MAaTepHAIbHBIX PECYPCOB, W MPABOBBIMU TapaHTUSIMU, TaK Kak
HAKOHOMHUYECKOE Pa3BUTHE BIMSIET HA MPABOBOE PETYIUPOBAHUE.

MOXHO  NpeANnoJOkKUTh, YTO  HENPUKOCHOBEHHOCTh HMEET  CBOU
SKOHOMHUYECKHE TapaHTHH. B YacTHOCTH, 3TO Kacaercs HENPUKOCHOBEHHOCTH
COOCTBEHHOCTH, KOTOpas BBITEKAET W3 IOJIOKEHUS 00 OXpaHe IpaBa YacTHOU
COOCTBEHHOCTH M O TOM, YTO HUKTO HE MOKET OBITh MPOU3BOJIbHO JMILIEH CBOETO
UMYILECTBA.

DKOHOMHYECKHE TAPAHTUU MPEAOCTABIIIIOT BO3MOXXHOCTH pPeajin3aliy IpaBa
C MaTrepualbHOM TOYKM 3peHus. I[IpaBo wYacTHOM COOCTBEHHOCTH U €€
HEMPUKOCHOBEHHOCTh MOTYT OBITh peajiM30BaHbl C MOMOUIBIO TOCYAApCTBEHHOU
nogaepkku wHBectuumii. B 2024 ronmy Buagumup IlytuH B mociianuu
denepanbHOMY COOPAHHIO YETKO 0003HAUMII, YTO «OM3HEC TODKEH UMETh TapaHTHH
HENPUKOCHOBEHHOCTU COOCTBEHHOCTH, AaKTMBOB M CBOMX HOBBIX BIOXKEHHI» 104,
Peub uzmer o TOM, 4TO Mepbl TOCYAAPCTBEHHON MOJJIEPKKH MHBECTUILIUNA JTOJKHBI
ObITh yBSI3aHBI C TMOBBIIICHHEM 3apa0OTHBIX IJIAT COTPYAHUKOB, C YIyULICHHEM
YCIIOBUH TPy/a U COLUATIBHBIX MAKETOB JJIsI paOOTHUKOB, U CaMOE TJIaBHOE C TEM,
YTO OTE€YECTBEHHBIN OM3HEC JOJHKEH padoTaTh B HameM rocyaapcerse. [loromy uro

B TakOM Cjydae JCHEKHBIC CPEACTBA OYAYyT COCPEIOTOYCHBI B POCCHUHCKOM

163 Bonapipes C.H. T'apanTuu Kak TEXHMKO-FOPMIMYECKHE CPEICTBA OOECTedeHHs TpaB M CBOOOJ JUYHOCTH //
OomectBo u mpago. 2010. Ne5 (32). C. 19.

164 «Bnagumup Ilyrun: Bu3HEC JOJKEH MMETh TapaHTHM HENPHMKOCHOBEHHOCTH cobcTBeHHocTH». URL:
https://rspp.ru/events/news/viadimir-putin-biznes-dolzhen-imet-garantii-neprikosnovennosti-sobstvennosti-65e0808
92dd55/ (mara obparenus: 26.10.2024).
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IOPUCIIUKIIUM U HE Oy/IeT HEOOXOUMOCTU BBIBOJAUTH UX 3a PyO€kK, I7Ie OHU MOTYT
OBITH MOTEPSAHBI. TeM caMbIM, TOCYJAPCTBEHHYIO MOJACPKKY UHBECTUIIUNA MOKHO
Ha3BaThb YKOHOMHUYECKON TrapaHTUEN peann3aluu MpaBa 4acTHOM COOCTBEHHOCTH U
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, aKTUBOB U BIIOKEHUH JIUII, 3aHUMAIOITUXCSI
ousHecoM. K Tomy ke Takas mojajiepKka MHBECTULIUM HE TOJILKO 00ECIIEYUT 3aIUTy
WHBECTUIMI U MPAB MPEANPUHUMATENEH, HO U TO3UTUBHO CKAKETCSl HA COLIMAIIBHO-
SKOHOMMYECKOM Pa3BUTHH T'OCYAapCTBa.

CoyuanvHovle eapanmuy CBSI3aHBI ¢ OJIATONPUATHBIM U JOCTOWHBIM YPOBHEM
KUBHEACATEILHOCTH YEJOBEKa. OTU TapaHTUM BIMSIOT HA YPOBEHb JKU3HU
HACEJIEHUs, OKa3blBasl BO3ACHCTBHE HA JOBEpPUE IPa)KJaH K rOCyJapCTBY U Ha UX
OTHOIIICHHE K 3aKOHO/IATENIbCTBY. TakK, COIMalIbHbIC TApaHTHUH TPU3BAHBI 3AIUINIATh
MHTEPECHI 00IIecTBa, OOECeurBas 3allUTy MpaB YeJOBEKa OT MOCATaTEeNbCTB, a B
ciIydae, €CJid OHO ITPOM30III0, BOCCTAHABIMBAsl HAPYLIEHHOE MPABO.

B kauecTBe mpumepa MOXHO npuBecTd NpuHATHIE B 2020 rogy mompaBKu
conuanbHOro xapakrepa k Koncrutymuu Poccuiickorn depepannu, Kacaromuecs
MOBBIIIIEHUST YPOBHS 0J1ar0COCTOSTHUS TPaK/laH, MHICKCAIIUU COIMATLHBIX BBITLIAT,
COIIMAIbHOTO MapTHEPCTBA U JIp., KOTOPbIE UMEIN BaXKHEWIIIee 3HAUCHUE /I BCEH
KOHCTUTYIIMOHHOM pe)OpMBI, KITOCKOJIbKY HAaceJIEHUE YBUIEIO B HEH IIPEKIE BCETO
MPEIJIOKEHHUS 110 YCOBEPIICHCTBOBAHUIO CYObEKTUBHBIX KOHCTUTYIIMOHHBIX TPaB,
KOTOpPhIE TEM CaMbIM MPUOOPETATHM CTATYC HEMPUKOCHOBEHHBIX IJII OOBIYHOTO
3aKoHOATesIN 162,

Crout 00paTuTh BHUMAHWE M HAa HEMPUKOCHOBEHHOCTh YAaCTHOM >KW3HU. B
COBPEMEHHOM MUpE, TJ€ aKTUBHO Pa3BHBAIOTCS WH(POpPMAIMOHHBIE W ITU(POBHIC
TEXHOJOTUU YacTO MPOUCXOIUT PaCHpOCTpaHEHUE JUYHOW uHDOpMAIK O
yesoBeke 0e3 ero corjiacus. OTO B CBOIO OuY€pelb MPUBOJUT K HEOOXOIUMOCTH

MpCcaoCTaBJICHUA BO3MOXHOCTH CBOCBPCMCHHO pPCArupoOBAaTh Ha HCIIPABOMCPHOC

185 Komorosa H.B. ConuansHoe usmepenue nonpapok k Koncturyuuu Poccun 2020 r. / KoHcTuTyuus u npasa
YeJI0BeKa: COBpEMCHHas JNOKTpuHA M mpakThka / ML.A. Anemxkosa, ILH. Auapeea, O.C. Benocnynuer [u1 ap.].
Mockga : UnctutyT rocynapcersa u npasa PAH, 2021. C. 127-129.
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BMEILIATENbCTBO B YACTHYIO >KM3Hb 4YelOBEKa. Takyro BO3MOXXHOCTb KaK pa3 M
JOJIKHBI TTPEIOCTABIISITh COLIUATIbHBIE TAPAHTHH.

[Ippumepom TakoW COLMANBHOM TAPAHTHH, MOXKET CIIYXKUTh THOJYy4CHUE
coryiacus mpu oopaboTKe NepCOHANBHBIX AJaHHbIX. Hanpumep, npexae ueM npoitu
peructpamnuio Ha JwobOoM caiite B HHTepHeTe HEOOXOAMMO BBECTH CBOHU
nepcoHanbHbie ganabie (PO, mary poxnenus, Homep TenedoHa U T.A.) U AaTh
coriacue Ha O0O0pabOTKy NEpPCOHANBHBIX JaHHbIX. Takum oOpa3zom, 0e3
MPEIOCTaBICHHUS JAaHHOTO COTJiacus, 00paboTKa MEPCOHANBHBIX JaHHBIX YeJIOBEKa
HE JIONYCKAETCsl, YTO B CBOKO OYEPEb FapaHTUPYET 3aILUTY HENIPUKOCHOBEHHOCTH
JUYHON MH(OpMaIuu.

Hoeonoeuueckumu eapanmusmu SBISIIOTCS CYIIECTBYIOIIME B OOIIECTBE
TYMAaHUTAPHbIE U ITUYECKUE B3TJISAIbI, HDABCTBEHHBIC HOPMBI, IPaBOBasi KyJbTypa
Y MIPaBOCO3HAHKE, MPOBO3IJIAIAIOIINE HEMPUKOCHOBEHHOCTD JINYHOCTH.

YBaX€HHE JHMYHBIX TIPaHUI] JPYroro 4eiaoBeKa — 3TO OCHOBA PA3BUTHS
obuiecTBa U rocynapctBa. OT TOro HAaCKOJIBKO JIIOAM 3HAIOT M MOHUMAIOT, YTO
HEJIb3sl BMEIIMBATHCS B JIMYHBIC JIeJla YEJIOBEKA W HApyllaTh €ro JUYHYIO
HENPUKOCHOBEHHOCTh, HEMPUKOCHOBEHHOCTh YaCTHOM >KM3HU W KUJIMILA, 3aBUCUT
cnenu(uKka W KaueCTBEHHOE COCTOSHHE MPAaBOCO3HAHMS, KOTOPOE BIIMSAET Ha
HEOOXOJMMOCTh CO3/IaHMS U TPUMEHEHUS TapaHTUH 3alUThl HETPUKOCHOBEHHOCTH
JUYHOCTH. Tak KauyeCTBEHHOE COCTOSHHME IPaBOCO3HAHUS — COCTOSIHHE
NpPaBOMOCIYIIAHUSI ~ —  IO3BOJSET  CHU3UTh  KOJMYECTBO  HAPYILICHUM
HEMPUKOCHOBEHHOCTHU JIMYHOCTH. J1J1st TOro 4ToObI 00111€CTBO 001a/1a710 3HAHUSIMU
0 HEOOXOIUMOCTH HEBMEIIATENIbCTBA B JIMYHYIO JKU3Hb UYEJIOBEKA, HEOOXOIUMBI
MEXaHU3MBbI, KOTOpbI€ JlaBaidi Obl AaKTyaJlbHYI0O HMH(POPMALUI0 U TPaMOTHO
pacIpOCTpaHsIIH €€.

PazButne wHOOpPMAIIMOHHBIX U UHUQPPOBBIX TEXHOJIOTUH TPHUBOIUT K
HEOOXOJMMOCTH aJanTalMd K HUM OOIIECTBA — HAJUYMS 3HAHUM O TOM, Kak
OPUEHTHUPOBAaThCS B HUPPOBOM mpocTpaHcTBe. IlomyueHue Takux 3HAHUM

dopMupyeT LUPPOBYIO KYIbTYpY, KOTOpas MPEANOoaraer, YTo YeloBeK o01anaer
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11 (POBOI IPAMOTHOCTBIO M PHIAEPKUBAETCS TaK HA3bIBAEMOI LIU(PPOBOI STUKK .

OTO B CBOKO OYEPEIb CIYKUT UACOJOTMYECKON rapaHTHEN HENPUKOCHOBEHHOCTH
YaCTHOW JKM3HHU, TaK KaK BBICOKMWA YPOBEHb LU(POBOM MPABOBOM KYJIbTYpPHI
o0ecrieurBaeT yBaKEHHE JIMYHBIX TPAHUI] U MO3BOJISIET ObITh FOTOBBIM 3aLUTHTh
ce0s1, 3Has mpaBuia oOpaleHus ¢ HHOpMaIUe 0 YaCTHOM KU3HMU.

Oco0yi0 posib B CUCTEME TapaHTHUN IpaB YEIOBEKa UIPAIOT ropuouyecKue
eapaHnmuuy, KOTOpbIE  OXBAThIBAIOT  MPABOBbIE  CHOCOOBI M CPENCTBA,
o0ecreurBaroIIre peaan3aliio U 3alIUTy MpaB U CBOOO/I YEIOBEKA U IpakIaHUHA.

B 4yacTHOCTH, MOXHO BBIIECIUTH CIEAYIOLINE OPUIUYECKHUE TapaHTHU
HEMPUKOCHOBEHHOCTU JTUYHOCTH:

- 3aKperyieHrue MpaB Yes0OBEKa, KacaroluXcs HEMPUKOCHOBEHHOCTH, BO
HallMOHAJIBHOM 3aKOHOJATEIbCTBE TOCYAAPCTB;

- ycTaHoBJeHWe  (akrta  obnagaHus U HEMOCPEJICTBEHHOIO
MCIIOJIb30BAHMS IIPAB YEJIOBEKA, KACAIOIINXCS HEIPUKOCHOBEHHOCTH;

- HaJIMYue MpolecCyalbHbIX (OPM peann3aliil HENPUKOCHOBEHHOCTH
JUYHOCTH;

- MPUMEHEHUE Mep MOOIIPEHUsI Jsi CTUMYJIMPOBAHUS IPABOMEPHOM
pealii3anuu MpaB YeI0BeKa, KaCAIOIINXCsl HEMPUKOCHOBEHHOCTH;

- NPUMEHEHUE MEp TOCYJAAPCTBEHHOIO NPHUHYXACHUS B  BUJE
FOPUIMYECKON OTBETCTBEHHOCTH.

Bce a1y rapantum cogepxaTcsi B HOpMax pa3IMuHbIX OTpaciiel mpasa.

Koncrurymmonnoe paBo 3aKperisier paBo Ha JUYHYIO
HEIIPUKOCHOBEHHOCTh, HENPUKOCHOBEHHOCTh YaCTHOW JKM3HM U KWIHIIA,
OPEJOCTaBIsAsl TapaHTUM 3alUThl (U3UYECKOr0, MCUXUYECKOTO M JIyXOBHOIO
COCTOSIHUS YeJIOBEKa, HHPOPMALIMH O YACTHOM KM3HHU, KOTOPYIO YEJIOBEK HE KEIAeT
7eNaTh JOCTOSIHUEM OOIIECTBEHHOCTH, €r0 MECTa JKUTENIbCTBA M NpeObIBaHUS.
Taxxke MOJIOKEHUsSI KOHCTUTYLUMH COAEpKaT TapaHTUU, KOTOpbIE HAMPSMYIO HE

YIIOMUHAKOT HCIPUKOCHOBCHHOCTH, HO C HEU CBSI3aHBI. HaHpHMep: YCTAaHOBJICHHC

166 Apnees JI.A. Ykas. cou. C. 155.
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pPaBEHCTBA NEPEN 3aKOHOM M CYIOM, IIPEAOCTABJICHUE BO3MOKHOCTH 3allUIIATH
CBOM IpaBa BCEMHU HE 3alPEIICHHBIMU 3aKOHOM CIIOCOOaMHU, MPUMEHEHUE Mep
FOCYIAPCTBEHHOTO TMPUHYXIACHHUS JJIsl 3allAThl BO3MOXHOCTEM MOJIb30BATHCS
CBOMMM ITPaBaMU, YCTAHOBJICHHUE MPEIEIIOB FOCYAaPCTBEHHOM BIIACTH, B YACTHOCTH,
ee orpaHuyeHue 1o chepam NposBICHUS U CIOCOOaM BO3ECUCTBUS U JIP.

['paxxpaHckoe  3aKOHONATENBCTBO  3AIIMIIAECT  HENPUKOCHOBEHHOCTH
JMYHOCTH KaK HeMaTepHalbHOE 0J1aro, ycTaHaBJIMBas 3allpeThl HA BMEIIATEILCTBO
B JKM3Hb YEJIOBEKA, U OXPaHSIET HEMMPUKOCHOBEHHOCTh COOCTBEHHOCTH KaK JTMYHOE
MMYIIECTBEHHOE IIpaBO, BBITEKAIOIIEE W3 TMpaBa YacTHOM COOCTBEHHOCTH,
yCTaHaBJIMBasl 3alpeT Ha €ro HapylieHue. B ToM dwWcie npenycMaTrpuBacT
MEXAHU3MbI BOCCTAHOBJICHHSI HAPYIIEHHOT O ITPaBa.

YromoBHoe W aIMHMHHUCTPATUBHOE TMpaBO 00JaJal0T KOHKPETHBIMU
CpeICTBaMM,  KOTOpble  OOECHEYMBAIOT  3alllUTY  HEMPUKOCHOBEHHOCTH,
IpeaycMaTpyuBas IIPUMEHEHUE aIMUHUCTPATUBHON U YTOJOBHOW OTBETCTBEHHOCTHU
3a HapyIIEHUE HETPUKOCHOBEHHOCTHU B 3aBUCUMOCTH OT OOIIIECTBEHHON OMAaCHOCTH
COBEPILICHHOI'O JCAHUS.

Takke rapaHTuu 3alIUThl U OXPaHbl HEMPUKOCHOBEHHOCTH BBICTYMAIOT
IPABOBBIMH  CPEJICTBAMH, OOCCIEUUBAIOIIMMH TPEAYIPEKICHUE HAPYIICHUS
HETIPUKOCHOBEHHOCTH, €€ BOCCTAHOBJICHUS B CiIydyad HapyIICHUS W HaKa3aHue
BUHOBHBIX B 3TOM HapylieHuu. Hampumep, B 3aKOHOAATEIBCTBE YCTAHOBIICHA
HOpMa, Kacaromascsd KOMIICHCAUH MOPAJIBHOrO Bpeda. OJTO  SBISETCS
CBOCOOPA3HbIM MPEAYNPEKICHUEM NIJIsl JIOJEH, TaK KaKk OHU OCO3HAIOT, YTO €CIIU
OHM MPUYUHAT BpeJ APYrOMY YEJIOBEKY MYyTeM OCKOpPOJIEHUs, KIEBEThI, MOAPHIBA
penyTalnuu U T.J., OHU JIOJDKHBI OYAyT ero KomneHcupoBath. COOTBETCTBEHHO MO/
yIpO30M JAaHHOTO HAaKa3aHWsl OHU MOTYT BO3JECPKUBATHCA OT COBEPIICHUSA
nooOHBIX JeicTBui. Takke »Ta HOpMa MPEAOCTaBISET BO3MOXKHOCTH IS
BOCCTAHOBJICHHSI HAPYIIEHHOTO IIpaBa OJHOIO JIMLA C MOMOIIBK KOMIIEHCAIIUU OT
JAPYroro Jivia, YTO B TOM YHCIIE SIBIIETCS ONPEACICHHBIMU OTPaHUYECHUSIMU IS

IMOCJICAHECTO, KOTOPbIC BUHOBHHK 00s13aH NpeTCPICBaTh, TaK KaK IIPUIHNHUI BPCI.
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BO3MOKHO ~ OrpaHMYeHHe HENPHUKOCHOBEHHOCTH JIMYHOCTH, KOTOPOE
OCYIIECTBISIETCS  TOJBKO  MOCPEACTBOM  MEp  TOCYAapCTBEHHO-TIPABOBOTO
HPUHYKIEHHS, & UMEHHO, MEP IOPUINYECKON OTBETCTBEHHOCTH, YCTAHOBICHHBIX B
HHTEpecax Bcero obimecTBa. Takoe MNPUHYKICHHE YETKO (POPMAIM30BaHO |
peanu3yercs MOCPEACTBOM ONPEIEIEHHBIX TPOLEAYP, B OTHOIICHWM TEX JIMIL,
KOTOpBIE TOCATHY/IM Ha HAPYIIEHHE HEMPUKOCHOBEHHOCTH 17,

3aKOHHOCTH M 00OCHOBAHHOCTH TAKMX OrPaHMYEHHI BO MHOIOM 3aBHUCST OT
YCTAHOBJICHHsT W pealM3al[id COBOKYITHOCTH COOTBETCTBYIOLIMX IPABOBBIX
rapaHTHid HEMPUKOCHOBEHHOCTH JIMYHOCTH, B YACTHOCTH: KOHCTHTYIIMOHHBIX,
aJIMUHUCTPATHBHBIX, YTOJIOBHO-ITPABOBBIX, IPAKIAHCKO-IIPABOBBIX H
MIPOLIECCYAIbHBIX TaPAHTHUH.

Ha KOHCTHTYLIMOHHOM YPOBHE YacTO 3aKpEIUIAETCS, YTO IS 00ecreyeH s
3aIUTHl TIPaB U CBOOO] KaXKI0r0 OT IPOTUBONPABHBIX ITOCATATEIBLCTB CO CTOPOHEI
MHBIX JIMII, KOTOPBIC HATPABJICHBI HA HAPYIICHUE HEPUKOCHOBEHHOCTH JTHYHOCTH,
roCyAapCTBO U JIOJDKHOCTHBIE JIMIA MOTYT UCIIOJIB30BATh P/l MEP, YCTAHOBIIEHHBIX
3aKOHOM: apecT, COJIEPKaHKe MO CTPaKEeH M T.JI., KOTOPbIE TOMYCKAIOTCS TOJIBKO
1o cyneOHoMy perneHuro. Takke MpeaycMaTpUBaeTCs BO3MOKHOCTh OpaHHYEHHsI
npaB ¥ CBOOOJ, B TOM YHCIE IpaBa HA HENPUKOCHOBEHHOCTH JMYHOCTH, B TEX
CIIydasiX, €CJIM OTO HEOOXOMMO B LIEIAX 3aIIUTHI OCHOB KOHCTUTYLIMOHHOTO CTPOS,
HPaBCTBEHHOCTH, 3[I0POBbs, OE30MACHOCTH TOCyZapcTBa H T.A. llpu 3TOM
OrpaHUYEHUE JIOJDKHO OBITH 3aKOHHBIM U Pa3yMHBIM.

['pakIaHCKOE 3aKOHOIATEIbCTBO OOBIYHO 3aKPEIUIAET CIAEAYIOIINE CIIOCOObI
3aIUTHl HENPHUKOCHOBEHHOCTH JINYHOCTH: BOCCTAHOBJIEHHE TTOJIOXKEHHS, KOTOPOE
CYIIIECTBOBAJIO JI0 HAPYIICHHUS MpaBa, MpeceYeHre JCHCTBUM, CO3AIONINX yIPO3y
€ro HapyIICHUs, KOMIIEHCAIIMIO MOpPAIBHOIO Bpela, BO3MEIIEHHE YOBITKOB |

caMOo3aIluTy.

167 Cm. mogpo6uee: Menrep A.A. O rapanTusx npasa Ha cBOOOY U JIMYHYIO HEIPHUKOCHOBEHHOCTL B Poccuiickoi

Oenepanuu / Ob6pazosanue. Hayka. Hayunsie xagper. 2019. Ne 4. C. 83-85; Meurep A.A. 'apaHTuu OXpaHbI
(3aIuThI) MpaBa HA JHYHYIO HEMPHUKOCHOBEHHOCTH B Poccuu: MOHSATHE, coepkanue, Bubl // OOpa3oBaHue U PaBo.
2020. Ne 1. C. 56-62.
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YT010BHOE TIPaBO, YrOJIOBHO-TIPOIECCYATTbHOE MPABO M aIMUHUCTPATUBHOE
OpaBO  ONpPENEISIIOT  MpEeAeibl  peaju3alud  COOCTBEHHOIO  IOBEJEHUS,
MeCTONpPeObIBaHUsA, MOTPEOHOCTE W KENaHWW CyOBEKTOB, HampUMeEp, IyTeM
IPUMEHEHUsI MEp 3a COBEPUICHHE MTPABOHAPYLICHUIN U MPECTYIUIEHUH, TaKuX Kak,
3aKIJII0YEHUE TI0J] CTPaXy, 3aJepKaHne, OCBHUICTEIbCTBOBAHNE, IMYHBIA JOCMOTD,
NOoJydeHHe O0pasloB sl MCCIEAOBaHUs, CIECICTBEHHBIM 3KCIEPUMEHT, WIN Ke
HAa00OPOT TPEOCTABISIIOT BO3MOXXHOCTh 3alMIATh CBOIO HEMPUKOCHOBEHHOCTb,
MyTeM 3aKperuieHUs TOJOXKEHHS O HeoOXoaumoil 00OpoHe, caMo3alluTe,
BO3MOXKHOCTH TPHOOPETEHUsI OpYKUS, CHUMAas B TOM YHUCJE Yrpo3y JWYHOU
0€30MacHOCTH.

Taxke  rapaHTUSIMH  HEMPUKOCHOBEHHOCTH  JIMYHOCTH  SIBISIOTCS
Op2aHU3AYUOHHbIE UAU UHCMUMYYUOHANbHble 2apanmuy. OHU OXBaThIBAIOT, BO-
MEPBBIX, HATMYME PA3TUYHBIX TOCYJAPCTBEHHBIX OPraHOB U OOIIECTBEHHBIX
OpraHu3alui, B KOTOPbIE MOKHO OOpaTUTbCs 3a 3alIUTONM HENPUKOCHOBEHHOCTU
JUYHOCTH; U BO-BTOPBIX, OCYIIECTBICHUE STUMU OpraHaMHU MEp MPOIETYPHOTO H
KOHTPOJIbHOT'O XapaKTepa, pacCCMOTPEHU xanod u T.4. B kauecTBe nmprumepa MOXHO
COCaThCsi HA OCYIICCTBICHHWE KOHTPOJS HaJ WCIOJHEHWEM 3aKOHOB TIpH
OIEPATUBHO-PO3BICKHON JEATEIbHOCTU WJIM CJIEACTBEHHBIX ACHCTBUAX, KOHTPOJIA
3a 000pOTOM MEPCOHAIBHBIX JAHHBIX W JAp., YTO TMO3BOJISET BBISBIATH CIydad
HapYIIEHUsI HEMPUKOCHOBEHHOCTH.

Bo MHoOrux rocyaapcTBax 3aKOHOJATEIbCTBO IPENYCMATPUBAET HaIU4YUeE
CHELIMATIbHBIX CYOBEKTOB, KOTOpBIE€ 3aHUMAIOTCS 3allUTOM IpaB 4YeJIOBEKa,
HafpuMep, VYIOJHOMOYEHHOTO IO TIpaBa 4eynoBeka (omMOyacMeHa), 4bs
JESITEIbHOCTh OCYIIECTBIIETCA B LEISIX OOECleueHUs rapaHTUM 3allUThl IIPaB
YelI0OBeKa CO CTOPOHBI TOCYAapCTBa, TOCYAapCTBEHHBIX OPraHOB M JOKHOCTHBIX
JINLL.

PaccmoTtpenHble rapaHTHH, BBICTYTAs SJIEMEHTAMHA MEXaHH3Ma 3allUThI ITPaB
U cBOOOJ] UeJIO0BEeKa U Ipa)<IaHWHA, B TOM 4YHCJIE NpaBa Ha HEPUKOCHOBEHHOCTb,

MpCaACTaBIIAIOT cobom COBOKYITHOCTD PA3JIMYHBIX IPCAITOCBIIIOK, KOTOPLIC CO3AAaI0T
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PaBHBIE YCIIOBHUS I PEAIM3alliM MPAB YEJIOBEKA, JOMYCTUMOM JIUIIb B IIpEAEax,
YCTAHOBJICHHBIX 3aKOHOM.

[IpoBeneHHOE wWcCCHEqOBaHUE TO3BOJSIET  BBIACIUTh HKOHOMHYECKHE,
COLlMAJIbHBIE, UJICOJIOTUYECKHUE, IOPUINYECKUE 151 OpraHU3alMOHHBIE
(MHCTUTYLIMOHAJIbHBIE) TapaHTUM HEMPUKOCHOBEHHOCTH, KOTOpbIE 00JaaaroT
CBOMMH OCOOEHHOCTSIMU. [J1aBHOE MECTO B CHCTEME TapaHTHH TMpaBa Ha
HETIPUKOCHOBEHHOCTh JIMYHOCTH 3aHUMAIOT HOPUJIUYECKHE TapaHTHUH, KOTOPbIE
HAXOJSAT CBOE BBIPAXKEHUE B PA3JIMYHBIX OTPACIAX ITpaBa, B BUJEC: 3aKPEIUICHUS B
3aKOHOATEIbCTBE, HATMYMS TIPOIECCYATbHBIX (JOPM peasu3aiiii JTaHHOTO PaBa,
IIPUMEHEHUSI MEP OTBETCTBEHHOCTH U MPUHYKIEHUS U T.1. VIMEHHO 3TH TapaHTUH
AMEIOT BAXKHEWIEE 3HAYCHUE IS 3alIUThl HEIMMPUKOCHOBEHHOCTH, TaK KaK OHHU
TECHO CBSI3aHbI C OCTAJIbHBIMU FapaHTUSIMU, KOTOPBIE OCYIIECTBIISIFOTCS B TOM YHCIIE
C IOMOIIBIO NMPABOBOT'O PETYINPOBAHUS.

CrnenoBarenbHO, TOJIHAS W OECHpENsSTCTBEHHAs pealu3alusi MpaBa Ha
HETPUKOCHOBEHHOCTh, BO3MOYKHA TOJIBKO MPH CYIIECTBOBAHUM MEXAHW3MA 3aIUThI
3TOr0 MpaBa, B YaCTHOCTH, MPU YCTAHOBJIECHUM TapaHTUW, KOTOPbBIE
o0ecreurBarOTCs U 3allUIA0TCS TOCYAapCTBOM, TOCYAapCTBEHHBIMU OpraHaMu U

YIIOJIHOMOYCHHBIMHA CY6’I>€I(T3MI/I.
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I'’TABA 3
HenpuKoCHOBEHHOCTH KaK MeKOTpacJieBasi IPaBoBasi KaTeropus.

KoHkpeTuzauus B oTpacjsx npaBa

3.1. Hncmumym nenpukocHo8eHHOCHU U UMMYHUMEN 08 8

MeHCOYHapoOHOM npase

B MCKAYHAPOOAHOM IIpaBC CYIICCTBYCT MHOKCCTBO JOKYMCHTOB, KOTOPBIC
COACPIKAT IMOJOKCHHA O HCIIPHUKOCHOBCHHOCTHU JIMYHOCTH. BC606IH35[ ACKJIapanusa

168

IIpaB 4YCJIOBCKA , MG)I(I[YHapOI[HBIﬁ INIaKT O TIpaXXJaHCKHUX MW IMOJUTHUYCCKUX

npasax'®, Komsenuus o mnpaBax pebenkal”®, Kousenuus CoxapyxecTBa

HezaBucumbix ['ocymapcTB o mpaBax M OCHOBHBIX CBOOOJIaxX denoBekal’l

u ap.,
OPSIMO 3aKPEIUISIIOT IIPABO YEJIOBEKA Ha JINYHYIO HENPUKOCHOBEHHOCTb, KWIIMILA,
KOPPECTIOHJACHIIMM M YacTHOW JKM3HM, a TaKXKe, COAEpk aT APYrue MOJIOKEHUS,
CBSI3aHHBIC C HEITPUKOCHOBEHHOCTHIO (HUKTO HE JOJDKEH MOJIBEPraThCs MBITKAM M
KECTOKOMY OOpalllEHWI0 W HaKa3aHWIO0, IPOU3BOJIHLHOMY IPUMEHEHHUIO Mep
MPUHYIUTEIHLHOTO XapakTepa M HE3aKOHHOMY OrpaHHYeHHIo, 0e3 corjacus
TIOIBEPraThCsi MEUIIMHCKUM U HAyYHBIM OIBITaM H T.].)

OcoObIii MHTEpEC B COBPEMEHHOM o00mIecTBe mpeacTapisieT KoHBeHIUS 0

3alIuTC (1)I/IBI/I‘ICCKI/IX L 1IIpu aBTOMaTI/IBI/IpOBaHHOﬁ O6pa6OTK€ IMCPCOHAIIBHBIX

168 Bceobmas neknapanys npas denoseka (IIpunsra pesomonueii 217 A (IIT) Fenepanbhoii Accam6nen OOH ot 10
nekabps 1948 roga). URL: https://www.un.org/ru/documents/decl _conv/declarations/declhr.shtml (mata oOpamienus:
11.07.2024).

1689 MesxayHaponHblii MakT O TpakIaHCKMX M TonuThdeckux npasax (IIpumar pesomonmeit 2200 A (XXI)
IenepanbHoit Accambien ot 16 mexabps 1966 roma). URL: https://www.un.org/ru/documents/decl_conv/
conventions/pactpol.shtml (gata o6parenus: 11.07.2024).

170 Kousenuus o npasax pebenka (IIpunsra pezomonueii 44/25 IenepanbHoii Accam6ien ot 20 Hosi6pst 1989 roza).
URL: https://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml (qara oopamenus: 11.07.2024).

11 Konpenuus Cozpysxkectsa HezaBucuMbix I'ocy1apcTB 0 MpaBax M OCHOBHBIX CBOOO/IAX YEIOBEKA (3AKIIIOYEHA B
Muncke 26.05.1995) (¢ w3m. or 14.10.2022) (Bmecre c¢ "llonoxennem o Komwuccunm mo mpaBaM uelloBeka
Coapyxecta Hezasucumbix ['ocymapets", y18. 24.09.1993) // CripaBouHo-mpaBoBas cucreMa «KoncymnsrantIlmrocy.
URL: https://www.consultant.ru/document/cons_doc LAW_6966/ (nata o6parenus: 11.07.2024).
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JAHHBIX!

2 KOTOpast Perymmpyer BOIPOCH 00Pa0OTKH M XPAHEHUS MEPCOHAIBHBIX
JAHHBIX, YTOOBI M30€XaTh OOIIEIOCTYIMHOCTH JIMYHBIX, KOH(HICHIIMATBLHBIX
JAHHBIX 4YEJOBEKa. JTO aKTyalbHO /11 HEMPUKOCHOBEHHOCTH JIMYHOCTH U €€
YaCTHOM >KU3HHM BBUJY HAJIU4Usl yrpo3, CBSI3aHHBIX C Pa3BUTUEM COBPEMEHHBIX
TexHosioruit u uudposuzanuu. O6 3TOM MoapoOHEe B clieayroileM mnaparpade
JTAaHHOM TJIaBBHI.

CormacHo HOpMaM MEXIYHApOAHOTO TpaBa HENPUKOCHOBEHHOCTHIO
obnamaer 0bast TMIYHOCTh, HE3aBUCHMO OT €ro IIPaBOBOIO CTaTyca — IPakKIaHuH,
WHOCTPAHHBIN TPakKIaHWH WJTU K€ JTUII0 O6e3 rpakaancta. OgHaKo, Hy’)KHO UMETh B
BUJy, YTO MPAaBOBOM CTaTyC HMHOCTPAHIEB M JIMI 0O€3 TpakIaHCTBA HMEET
OTIPE/ICIICHHYIO CTICM(UKY U OTINYAETCS OT CTaTyca rpakJIaHIHA TOCYIapCTRa.

HenpukocHOBEHHOCTh JIMYHOCTH TpakJaHWHA ObUIa paccCMOTpEHa paHee.
OTHOCUTENHLHO HWHOCTPAHILIEB W JiMIl 0€3 TpaxJAaHCTBAa, MOXHO OTMETHUTh
CJIETYIOIINE OCOOCHHOCTH.

Ecnu nuiia uMeroT rpakJ1aHCTBO OJHOTO TOCYAapCTBa, HO O OMPEACIICHHBIM
NpPUYMHAM HAXOMSTCS B APYrOM TOCYAAapcTBE, TO PeUb MIET O ABOMHOMN 3aluTe
HEMIPUKOCHOBEHHOCTH.  BO-TIepBBIX, HX  HENPUKOCHOBEHHOCTH  3allHIlcHa
roCyJapCcTBOM, TPaKJaHHMHOM KOTOPOTO OHM SIBJSIFOTCS, B YACTHOCTH, 4epe3
MOCOJILCTBA M KOHCYJIbCKHE yupexJeHusi. Bo-BTOPHIX, TOCYyIapCTBOM B KOTOPOM
OHM TIPEOBIBAIOT, TAK KaK OOJILITMHCTBO COBPEMEHHBIX TOCYAAPCTB 3aKPEIUIIECT B
CBOEM BHYTPEHHEM 3aKOHOAATEJIbCTBE MPABO HA HEMPUKOCHOBEHHOCTh JINYHOCTH
KaK 3a rpaKJaHaMu, TaK U 32 UHOCTPaHIIAMH.

BexxeHIpl 1 niia, KOTOPHIM MPEIOCTABICHO MOJIUTUYECKOE WIIM BPEMEHHOE
yOeXuIle HE MOJIb3YIOTCS 3alUTOM CBOMX TocynapcTB. Ecim ykazaHHble auila
COOTBETCTBYIOT YCTAHOBJICHHBIM B 3aKOHOAATEJIHCTBE TPEOOBAHUSIM U MOJTY4YalOT

cTaTyc OeXEHIIa U JTUIa, KOTOPOMY MPE0CTABICHO TOJUTUY €CKOE UITH BPEMEHHOE

172 KonBeHuust o 3amure (U3MYECKUX JIUI[ MPH aBTOMATU3UPOBAHHON 00pabOTKE MEePCOHANBHBIX JaHHBIX

(Bakmrouena B 1. Ctpacoypre 28.01.1981) // ChpaBouno-mpaBoBas cucrema «Koucymbrantllirocy. URL:
https://www.consultant.ru/document/cons_doc LAW 121499/ (nata obpamienus: 11.07.2024).
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yOeXHIle, TO TOCyIapcTBO, B KOTOPOM OHH HAXOSATCS M MOJIY4aroT 3TOT CTaTyc,
PEIOCTABIISIET UM OMPEEICHHYIO 3allIUTy HEPUKOCHOBEHHOCTH, B YACTHOCTHU B
BHUJIE 3allpeTa UX BBIIAYX JIPYTUM rOCyJapCcTBaM. 3aMETHUM, YTO JaHHBIHN 3aIlpeT, 1Mo
CyTH, SIBJISICTCS] TapaHTHEW HEMIPUKOCHOBEHHOCTH ATUX Jinil. M HE TONBKO UX, HO U
caMUX TpakJIaH dTOTO TOCYIapCTBA, MHOCTPAHIIBI )K€ TAKOW TapaHTUU HE UMEIOT.

Takum 00pa3oMm, 3aKkpelyieHHe TOJOXKEHUH O HEMPUKOCHOBEHHOCTH
JMYHOCTH M BCETO, YTO C HEHW CBA3aHO, B MEXIYHApPOJHOM TIpaBe IPHU3BAHO
yperyJupoBaTh JaHHBIM HWHCTHTYT Ha YHUBEPCAJIbHOM, HAJATrOCYIapCTBEHHOM
yYpOBHE W TPUBECTH K €IMHOOOPA3HOW OIICHKE BAXHOCTH TOHSTHUS M TPUPOIBI
JAHHOTO WHCTUTYTa. [loATOMY NaHHBIE MOJIOKEHHUS HAXOMAT CBOE OTPaKEHHE B
HAI[MOHAJHHOM  3aKOHOAATENbCTBE  TrocydapcTB. MeHHO Ha  OCHOBe
MEXAYHAPOJHBIX  JOKYMEHTOB CTOMTCS BHYTpPEHHEE 3aKOHOJATEIbHO O
HEMTPUKOCHOBEHHOCTH JIMIHOCTH.

Kpome Toro, cyiectBytoT HOpPMBI, OOECNEUUBAIONINE HCKIIOUUTEIbHBIC
npaBa-MPUBUJICTHU ISl OMPEACNICHHBIX  CyOBekToB  mpaBa.  CoriiacHo
MEXIYHAPOIHBIM JOTOBOpaM, HEMPUKOCHOBEHHOCTHIO 00JIaJjal0T TOCYIapCTBa,
MEKTyHApOIHbIC OpraHU3aIlMU M JIMIA, MMEIOIIHE OCOOBIN cTaryc (IMUILIIOMATHI,
KOHCYJIBI U JIp.).

OmHako B OTHOIICHUHW 3THX JIMI] B MEKIYHAPOIHOM IIPABE HMCIIOIb3YyeTCs
TEPMUH WMMYHUTET — HU3BSITHE W3 OOMNIMX MPaBUJ, KOTOPHIH MOXXHO CYUTATh B
JAHHOM OTpaciiv npaBa Npu3HaHHBIM U ycrosBimuMcs. W.I1. baumenko onpexnensn
0J1 UMMYHHUTETOM «IIPUHIHM (M OTJEIbHBIC BUJIbI) U3BATHS IJ1aB FOCYAApCTB, TJIaB
¥ YJICHOB TIPABUTEIIbCTB, WICHOB IMapjaMeHTa W TMPEACTaBUTEICH WHOCTPAHHBIX
roCy/IapCTB, UMYIIECTB TaKUX FOCYAAPCTB U JIUII, a TAKKE WHOCTPAHHBIX BOCHHBIX
CHUJI U TOCYJIAPCTBEHHBIX KOpabJiel 3a rpaHULIeH U3 MPUHYAUTEIBHOTO BO3EHCTBUS
CO CTOPOHBI cyda, (PMHAHCOBOTO ammapara U CIyKO0 0e30MacHOCTH CTPaHbl, TIIE

TaKHC MHOCTPAHHBIC JIMIA U UMYIICCTBO HAXOAATCA, U3BATHA, B HAaCTHOCTHU, U U3
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13 06 »Tom

HCKOB, apecToB, OOBICKOB, JOMNPOCOB, 3MOApro M PpPEKBUHIIUI»
T03BOJISIOT CIEJIATh BHIBOJ M PACCMATPUBAEMBIE MEXKIYHAPOIHBIE JOKYMEHTHIL 4,

Cr. 5 KonBeninn OOH 0 1OpUCINKIMOHHBIX UMMYHUTETAX TOCYIApPCTB U UX
COOCTBEHHOCTH yCTaHaBJIMBAET, YTO: «l OCynapcTBO MONb3yeTCss UMMYHUTETOM, B
OTHOIIEHUH ce0si M CBOEH COOCTBEHHOCTH, OT IOPUCIUKIIMU CYIOB APYroro
rocyaapcTBa ¢ y4eToM MoIoKeHui HacTosmield Kousenmm» ™,

Kaxnoe rocygapcTtBo o0nanaer CBOMM CYBEPEHUTETOM W, B YacTHOCTH,
HE3aBUCHMOCTBIO Ha MEXIYHApPOJHOM apeHe, 4YTO HaNpsAMyK CBA3aHO C
TEPPUTOPUATILHON LETOCTHOCTBIO IOCYIapCTB, KOTOPAsl YCTAHABIMBAET 3aIIPET HA
KaKHe-nu0o MocsArareabCTBa CO CTOPOHBI IPYTUX FOCYAAPCTB.

NMMmyHHUTET TOCYAAPCTBA — 3TO NPUHLUI MEXIYHAPOAHOTO IIPaBa, KOTOPBIM
BBITEKAET M3 HayaJl FOCYAAPCTBEHHOIO CYBEPEHUTETa U IPHU3BAH OOECIEUMBATH
COTPYIHHUYECTBO MEXIY TOCyJapCcTBaMu U MPEACTABICHHE COOCTBEHHBIX
UHTEPECOB, B TOM YHUCIIE HA TEPPUTOPUHU IPYT Apyra.

Hcxonst u3 3TOro, MOKHO ONPENEMTh UMMYHUTET TOCYAapCTBa KaK IIPaBo
rocyJapcTBa HE IMOMUYMUHATHCA HOPUCAUKIMU HHOCTPAHHOIO rocyaapcrea. B
HAay4YHOW JIMTEpaType BBIICISAIOT HECKOJIBKO BHJIOB MMMYHHUTETa TOCYAApCTBA:
CyIneOHBIIl — HEMOACYIHOCTh OJHOTO TOCYAApCTBa CyaaM JpYyroro rocynapcrsa,
UMMYHUTET OT [MPEABAPUTEIILHOIO O0ecreueHus MCKa, HWMMYHUTET OT
MPUHYAUTEIHHOTO UCIIOIHEHUS CyJeOHOTr0 pelieH s, UIMMYHUTET OT IPUMEHEHUS

MHOCTPAaHHOI'O [TPaBa U UMMYHHUTET COOCTBEHHOCTH rocyaapcersal’e,

178 Bumenko W.IL Jlunnomaruyeckoe npaso. M.: Beicias mkomna. 1990. C. 77-78.

17 Cwm., manpumep: Konsenmust OOH 0 10pUCIMKIMOHHBIX HMMYHHTETaX TOCYAAPCTB M MX COOCTBEHHOCTH OT 2
nexaopst 2004 roaa (pe3oitonust 59/38 I'enepanbHOM Accambien). URL:
https://www.un.org/ru/documents/decl_conv/conventions/state_immunities.shtml (zata o6pamenus: 10.12.2022);
KonBennmst o mpuBmiermsix n nmmyHuTeTax OObpenmHeHHBIX Harmmit ot 13 deBpams 1946 roma (pesomrormst 22
ATenepamsnoit Accambien). URL: https://www.un.org/ru/documents/decl_conv/conventions/privileg.shtml (mara
obpamienns: 10.12.2022); BeHckas KOHBEHITUS O JUILIOMATHYECKUX CHomeHUsX oT 18 ampens 1961 roma. URL:
https://www.un.org/ru/documents/decl_conv/conventions/dip_rel.shtml (mata o6pamenuns: 10.12.2022); Benckas
KOHBEHIINA 0 KOHCYIJIbCKHX CHOIIIEHUIX oT 19 Mapra 1967 rozua. URL:
https://www.un.org/ru/documents/decl_conv/conventions/pdf/consular.pdf (mara o6pamenus: 10.12.2022) u mp.

175 Kongennuss OOH 0 FOpUCIMKIIMOHHBIX HMMYHHMTETaX TOCYIapCTB M MX COOCTBEHHOCTH OT 2 jiekadps 2004 rosa
(pesomoniust 59/38  T'enepanbHOii  Accamoien). URL: https://www.un.org/ru/documents/decl_conv
/conventions/state_ immunities.shtml (mata o6pamenus: 10.12.2022).

176 Cm. moapo6uee: Epnbinesa H.IO. MexnyHapoHOoe 4acTHOE IIpaBo: yueOHUK aiist By30B. M.: M3z, Jlom Briciueit
mIKoNbl 3KOHOMHUKH, 2015. 655 c.; KpsuioBa-Uopnanckas O.J[. MIMMyHHTET rocynapcTBa: HOHSATHE, BUABI U


https://www.un.org/ru/documents/decl_conv/conventions/state_immunities.shtml
http://www.un.org/ru/documents/ods.asp?m=A/RES/22(I)
http://www.un.org/ru/documents/ods.asp?m=A/RES/22(I)
https://www.un.org/ru/documents/decl_conv/conventions/privileg.shtml
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Takke, roBOps 00 HMMYHHUTETE TOCYAapCTBa, MOXHO BBIICIUTH
HEIIPUKOCHOBEHHOCTH OIPEICICHHBIX OOBEKTOB, CBS3aHHBIX ¢ HUM. I[loHsTHe
HEMPUKOCHOBEHHOCTH B JAHHOM CJIyda€ UCIMOJIb3YIOT B OTHOLICHUH TEPPUTOPUU
rocyJapcTBa U €ro COOCTBEHHOCTH.

Teppuropus rocyJapcraa oOnamaer HEMPUKOCHOBEHHOCTHIO.
HenprukoCHOBEHHOCTh B JAHHOM CJIy4ae€ BBICTYMAET KaK rapaHTHs LEJIOCTHOCTU U
CyBepeHuTeTa rocynapcra. [Ipu 3ToOM 4acTo HENMPUKOCHOBEHHOCTh TEPPUTOPUU
Ha3bIBAIOT TEPPUTOPHAIBHON 1IEJIOCTHOCTHIO.

AHallU3 HOPM MEKJIYHApOJHBIX JIOKYMEHTOB M MEXIYHapOAHO-IPaBOBOM
JOKTPUHBI, MPUBOJUT K BBIBOJAY O TOM, YTO HENPHUKOCHOBEHHOCTH TEPPUTOPUH
3aKJIIOYAETCd B 3alpere CUJIOBBIX WJIM HE CWIOBBIX JCHCTBUN, arpeccuu,
HEJONMYCTUMOCTH CO3JaHUs TPYMI U TMOAACPKKY JIUII, MPEJCTaBISIONINX yrpo3y
TEPPUTOPUU TOCY/IAPCTBA M TOMAJIEPKKH M HUCIOJIb30BAaHUM CEMapaThu3Ma MpOTUB
TePPUTOPHATILHON IIEJIOCTHOCTH TocyaapcTBa u Jjp. l[ocymapctBa 00s13aHBI
BO3/ICPKUBATHCS OT JIFOOOH (hOpMBI TaBJICHUS U arpeCcCUu, HANPaBIICHHBIX MPOTUB
TEPPUTOPUATLHOM LETOCTHOCTH JII000ro rocyaapcrsal’’,

CoOCTBEeHHOCTh ~ TrocydapcTBa  HEMPUKOCHOBEHHAa. Peub  wuumer o
COOCTBEHHOCTH, KOTOpasi HAXOAUTCS Ha TEPPUTOPUU MHOCTPAHHOTO TOCYAapCTBA.
OHa He MOXeT ObITh HAIMOHAJIM3UpPOBaHA, KOH(MUCKOBAaHA M Ha HEE HENb3s
oOpatuth B3bIckaHWe. OHAKO B COBPEMEHHOM MHPE HEKOTOpHIE TOCYAapCTBa
orxoasaT oT jaHHoro npuHnuna. B 2024 roay B CIIA mnapmameHT o0100pui
saxononpoekT H.R. 8038 «O noctmxkennn mupa B XXI BeKke I0CpeICcTBOM CHITbI» 178,
KOTOPBIN MpeycCMaTpuBaJl BO3MOXKHOCTh KOH(PUCKAIIUU POCCUHUCKUX CYBEPEHHBIX

aKTHMBOB. OTO CpréBHLII?I IMpCOCACHT, KOTOpBIﬁ HC IIPOCTO BBI3LIBACT MHOI'O

MEK/TyHapOHO-TIPaBOBOE PETYIMPOBaHNE HIMMYHHUTETa rocynapcra // Amest Hayku. 2021. T. 1, Ne 6(57). C. 180-
185; PenbeB A.I'. IMMyHUTET Kak Kareropusi poccuiickoro mpasa : crenuanbHocth 12.00.01 "Teopust u ucropus
npaBa M TOCYIapCTBa; UCTOPHS YYEHHH O IpaBe W rocyaapcrBe” : IUccepTanusi Ha COMCKaHUE Y4EHOH CTEeNneHu
KaHJuaTa ropuanueckux Hayk. Caparos, 2011. 253 c.

U7 Cm: Kyrapur O.E. Vka3. cou. C. 5-6; Octpoyxos H.B. TeppuropuanbHas LEIOCTHOCT T'OCYHapcTB U €€
obecrieyeHue: TEOPETUKO-TIPABOBBIE U MEXKIyHAPOIHO-TIPaBOBbIe M3Mepenus // BectHuk Poccuiickoro yHuBepcurera
npyx0b1 HaponoB. Cepust: IOpunnueckue Hayku. 2013. Ne 3. C. 244-254.,

178 H R.8038 - 21st Century Peace through Strength Act. URL: https://www.congress.gov/bill/118th-congress/house-
bill/8038?0=%7B%22search%22%3A%22H.R.+8038%22%7D&s=3&r=25 (nara obpamienus: 20.12.2024).
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BOIIPOCOB, HO M IIPOTHBOPEYHMT HOPMAM MEKIYHAPOIHOrO IPaBa, TapaHTUPYIOIIUM
MMMYHHTET FOCYAapCTBa U HEMPUKOCHOBEHHOCTH €T0 COOCTBEHHOCTH.

Takxke K COOCTBEHHOCTHM, K KOTOPOM HE MOIYT MPHUMEHSATHCA
NPUHYIAUTEIbLHBIE MEPBI, OTHOCAT, COOCTBEHHOCTH «IPEACTABJIAIONIYIO YacTh
KYJIbTYPHOI'O JOCTOSIHUS MHOCTPAHHOIO TOCYAAPCTBA MIIM YacTh €r0 apXUBOBY» U
COOCTBEHHOCTh, ~ «COCTAaBJSAIOINAS YacTh BBICTABKM  OOBEKTOB  HAYYHOIO,
KYJLTYPHOIO WM UCTOPUYECKOrO 3HAYEHUsA» 172,

Tak)ke HENPUKOCHOBEHHOCTHIO O00JAJAeT W HACeJeHHE TIOCYAapCTBa.
Kaxplii uenoBex 00J1agaeT HEMPUKOCHOBEHHOCTHIO IMYHOCTH. OHA BHICTYIAET B
KAyeCTBE TapaHTUM CBOOOABI JIMYHOCTH, 3allUThI YEIOBEKA OT JH00ro
BMEIIATENLCTBA B Cepy JMYHOM CBOOOABI M HENOMYCTHMOCTH HE3aKOHHOIO
NPUMEHEHUS HACWJIMS B OTHOLIEHMH Hero (moapoOHee B riaBe  2).
HenpruKkOCHOBEHHOCTh OAPAa3yMEBAET, YTO TOCYAAPCTBO HOJDKHO OOECIIEUHTDH
3QLIUTY JMIHOCTH OT ITPOU3BOJILHBIX JEHCTBHI CO CTOPOHBI €0 JIOJDKHOCTHBIX JIHII,
CBA3AHHBIX C HApPYIIEHUEM JIMYHOM CBOOOIBI M BCEX Oar, CBA3aHHBIX C HUM, a
Tak)Ke OOECIIEUUTh 3aIUTY OT IOCATaTeNbCTB (BTOPKEHUS B JIAYHYIO SKH3Hb,
HaHEeCeHUs yiepOa, OCKOPOJICHUS U T.[l.) YACTHBIX JIUI, KOTOpasi BKJIIOYAET B ceos,
BO-TIEPBBIX, IIPX HEOOXOAMMOCTH OPraHU3alMio (PU3MIECKOH OXpaHbl YEIOBEKA U
npecedeHus MOObIX HamaJeHuii Ha HEro W €ro MMYINECTBO, a BO-BTOPHIX, IIPH
COBEPILEHUH TaKUX IOCAraTeNbCTB, IMPOBEIEHHE pACCIENOBAHUM, HaKa3aHHe
BMHOBHBIX Y KOMIIEHCALIMIO IPUYMHEHHOTO yiepoa ',

MeKayHApOAHBIE OpPraHW3alMy, IUIUIOMATHYECKUE M KOHCYJILCKHE
IPEICTABUTENLCTBA TAKXKE SBJIAIOTCH CYOBEKTAMH MEXIYHAPOIHOIO IIpaBa,
00J1aIAIOIIUMH UMMYHHUTETOM, KOTOPBIA MOXHO ONPEIEIUTh KaK U3bATHE M3-TIO
IOPMCIUKIUKM TOCYIApCTBA NPEObIBAHUS OTAEIBHBIX JIMI HIA OOBEKTOB, YTO

O6YCJ'IOBJ'IGHO HUX IHIPHUHAJICKHOCTBIO K TOMY HJIM HHOMY IIPCACTABUTCIILCTBY

179 Kongenus OOH 0 FopUCIMKIIMOHHBIX HMMYHHMTETaX TOCYIapCTB M MX COOCTBEHHOCTH OT 2 jiekadps 2004 roza
(pesomonust 59/38  T'enepanbHOii  Accamoien). URL: https://mwww.un.org/ru/documents/decl_conv
/conventions/state_ immunities.shtml (mata o6pamenus: 10.12.2022).

180 Kyragpun O.E. Ykas. cou. C. 6.
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AKKpPEAUTYIOUIEro rocynapcrna. [IpuMeHUTENbHO K JaHHBIM CyOBEKTaM MOKHO
BBIJICJIUTH JBA BUJAa UMMYHHUTETA: |) UMMYHUTET MPEICTABUTEIbCTBA KAK OpraHa
rocyJapcTBa; 2) UMMYHHUTET COTPYIHUKOB MPE/ICTaBUTEILCTBRA.

IToconbCTBO M KOHCYJIBCTBO SBJISIFOTCS  YUPEKICHHSIMH TOCYIapCTBa,
HaxXOJAIIUMUCA 3a pyoekoM. VX UMMYHUTET mojApa3yMeBaeT moja coboi OCHOBY
IPaBOBOI'O CTATyCa 3apyOEKHBIX MPEACTABUTENLCTBE,

CorimacHo BeHCKOM KOHBEHIIMHM O JIUIIIOMATHUYECKUX  CHOIICHMSX,
JTUTLIIOMATUYECKUE NpeICTaBUTEILCTBA HETPUKOCHOBEHHBL. ITon
MPEACTABUTEIIbCTBOM B JAaHHOM CJlydae NOHUMAIOTCS MOCOILCTBA, MHUCCHH U
OpPUPAaBHEHHbIE K HUM OQUIMAIBHBIE [PEACTaBUTEIbCTBA, HMEIOIIME IO
OTIPEICIICHHBIM TIPUYMHAM JIPYyro€ Ha3BaHWE U OCOOCHHOCTH MPAaBOBOTO
MIOJIOKEHUS. HenpukOCHOBEHHOCTh  AUIUIOMATUYECKUX  IPEICTABUTEIHCTB
MOAPa3yMEBAET, UTO BJIACTU rOCYAApCTBa MPEOBbIBAHUS HE MOTYT BXOAUTH Tyaa 0e3
corjacusi TJaBbl TMpeAcTaBUTENbCTBA. WM TOCymapcTBO mpeObIBaHUS 00S3aHO
o0ecreurBaTh 3alIUTy TOMEIIEHUN MPEICTABUTENHCTBA OT BTOPKEHUSI, HAHECEHUSI
yiepoa U BCSIKOTO HAPYIICHUSI CITIOKOMCTBUS NIPEICTABUTENHCTBA. DTH MTOMEIICHHUS,
BCE HMMYIIECTBO B HHUX W TPAHCIOPT MPEIACTABUTEIHLCTBA HE MOTYT IOJICKAThH
0OBICKY, PEKBU3HIINH, apEeCTy U APYTHUM MepaMm MpUHYIUTEIbHOTO XapakTepa. [lpu
9TOM JaHHBbIE TOMEIICHUSI MOT'yT OBITh MCIOJIb30BaHBl TOJBKO B IEJAX,
COBMECTUMBIX C UX JCSATEIbHOCTHIO.

HenprkoCHOBEHHOCTh UMEIOT APXUBBI U JOKYMEHTHI MPEACTABUTENBCTBA B
11000€ BpeMs M HE3aBUCHMO OT MX MECTOHAXOXKJICHHS U JaXe B Clydyae pa3pbiBa
TUIUIOMaTHYecKnX  oTHomeHWH.  OdwuiuanbHas  KOPPECTIOHACHIMS — TaKKe
HEMPUKOCHOBEHHA. JlWIioMaTH4eckass IMo4yTa HE MOXET OBITh BCKpPbITA WM
3a/iepKaHa.

Kpowme Toro, qunioMarnyeckue mpeicTaBUTEILCTBA OCBOOOXKIAIOTCS OT BCEX

BHUJIOB HAJIOI'OB, CBA3aHHBIX C IIOMCIICHUAMHN, U OT TAMOXXCHHBIX ITONIJIMH HAa BBO3

181 Nemun FO.I'. CTaryc AUMIOMATHYECKUX IPEICTABHTENLCTB U MX IepcoHana. 2-e u3l. M.: MexayHapoaHble
otnomenus. 2010. C. 15.
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MIPEIMETOB, MpeTHa3HAYCHHBIX TUTST ourmanbHOrO MOJTb30BaHUS
PEJICTaBUTEIILCTRA.

KoHcynbckue mpeacTaBUTENIbCTBA TaKKe 00JIaJal0T UMMYHUTETOM, O0BheM
KOTOPOTO OMpeeNsieTcs HOpMaMHi MEXIyHApOIHOTO MpaBa U 3aKOHOAATEILCTBOM
rocynapctBa mnpeObiBaHus. CoryiacHO BeHCKONW KOHBEHIIMM O KOHCYJIbCKUX
CHOUICHHUSIX, CITy>keOHbIE MTOMEIICHUS KOHCYJIbCKUX YUPEKICHUN
HENPUKOCHOBEHHBI. [IpencraBuTenn rocyaapcTBa MpeObIBaHUS MOTYT IONACTh B
HEro TOJBKO C COMJIaCHS KOHCYJa WM  TJIaBbl  JUTUIOMATHYECKOTO
MIPEICTAaBUTENIbCTBA. B ATUX MOMENICHHSIX TaKKe 3aMPeIiatoTcsl KaKHe-Tu00 Mephl
NpUHYKJIeHUS (OOBICKH, apecT U T.J.) 0€3 coryiacusi WM MPOChObl 00 ATOM TJIaBbI
KOHCYJIbCKOTO WJIM JUIIOMaTUYECKOro MpeAcTaBUTENbCTBA. He pomyckaercs u
PEKBU3UIMSA I OOIIECTBEHHBIX HYXKJ KOHCYJIbCKHX MOMEIIECHUM, UMYIIECTBA U
TpaHcropTa. HempukoCHOBEHHBI M KOHCYJIbCKHE apXUBbl. OTHOCHUTEBHO HAJIOTOB
U TaMOXXEHHOT'O PEryJIUpPOBaHUS, KOHCYIbCKHE MOMEIICHHS 00JIaaloT TaKUM K€
UMMYHHUTETOM, KaK U JTUTIOMAaTHYECKHUE.

NMMyHUTET TIpeicTaBUTENIbCTBA KaK OpraHa rocyJapcrBa XapakTepU3yeT U
MEXAYHAPOIHBIC oOpraHu3anuu. [loMemeHus, WMYIECTBO, AaKTHUBBI, apXHUBHI,
JIOKYMEHTBI u KOPPECTIOHICHITNS MEXTyHAPOTHBIX OpraHu3aIui
HEIPUKOCHOBEHHBI, BBULY 0COOOT0 CTaTyca 3TUX OpraHu3aliii, KOTOpble 3a4acTylo
00BEANHSIOT B ce0€ TPYIIBI TOCYAAPCTB, U ICATEILHOCTh KOTOPBHIX HAIIPAaBJICHA HA
coxpaHeHue mupa. B coorBerctBun ¢ KoHBeHIIMEN 0 MPUBUIIETUSX U UMMYHHUTETaX
OOH'®?, umymectBo, mnomemienus u apxuBbl OOH HENPUKOCHOBEHHBI, a
cooctBerHOCTE OOH 0cBOOOXAa€TCS OT HAJTOTOB U TAMOXKEHHBIX COOPOB.

Copnepxxanue W MPUPOJA UMMYHHUTETA JUIJIOMATHYECKUX M KOHCYIbCKHUX
MIPEICTaBUTEIIbCTB, MEKTYHAPOIHBIX OPTaHU3AIUNA OTIMYASTCS OT MMMYHHTETA MX
nepcoHajja, a TaKkKe JAUIUIOMATOB M KOHCYJIOB. MOXHO BBIJICIUTH MUMMYHUTET

CyI€OHO-TIPOLIECCYAIbHBI M WUHAUBUAYAIbHBIM  (QYHKIHUOHATBHBIA U

182 KonpeHIMs 0 NpuBUIIETHAX U nMMyHUTeTax O0beanHennbix Hanuii (ITpunsTa pesomonueit 22 A IenepanbHOI

Accambiien ot 13 ¢espans 1946 roma). URL: https://www.un.org/ru/documents/decl_conv/conventions/
privileg.shtml (mara o6pamenus: 12.07.2024).
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MepPCOHAJbHBIN). VMMYHUTET B OTHOIICHUHM YKAa3aHHBIX JIUI OOBEOUHSET B cede
HEMPUKOCHOBEHHOCTh JIMYHOCTH M PA3NIUYHBIX OOBEKTOB, CBSA3aHHBIX C HX
NEATEIIbHOCTBIO. JTO MMMYHUTET WHIWBUAYAJIbHBIM, KOTOPBIM COCTOWUT W3
(YHKIIMOHAIBHOIO HMMMYHUTETA, CBS3aHHOTO C 3aHUMAaeMOH [OJKHOCTBIO, U
IIEPCOHAIILHOTO, CBA3aHHOIO C CAMUM 4eJoBeKOM. Taxke, roBops 00 3THUX JHULAX,
MO>XHO BBIJIEJIUTh M IIOJIO)KEHHS, COOTBETCTBYIOIIME JAHHOMY B HACTOSALIEM
UCCJIEIOBAHUN TIOHSATHIO HEOTBETCTBEHHOCTH —  CyIeOHO-TIPOIIeCCYyaabHBIM
MMMYHUTET, BBIPAKAIOMIMICA B H3BATUM U3-TI0J FOPUCIUKIMU TOCyJapcTBa
npeObiBaHud. llepcoHan MOCONBCTB U KOHCYNBCTB SIBJISIETCS TOCYAAPCTBEHHBIMU
CIy’KalllUMH, paOOTaOIMMU B JAHHBIX YUPEKICHUSAX M BBIIOJHSIOUUMU CBOU
omnpeneneHHble  ¢yHkuuu. OHM  00najgal0T  HENPUKOCHOBEHHOCTBIO U
HEOTBETCTBEHHOCTHIO.

BeHckass KOHBEHLHSI O JUIUIOMAaTHYECKUX CHOIICHUSIX 3aKpeIuIieT, 4YTo:
«JIM4HOCTH AUTIOMATUYECKOTO areHTa HEMPUKOCHOBEHHA. OH HE MOAJIEKUT apecTy
WIM 33JIep’)KaHuI0 B Kakod Obl TO HHU ObLIO QopMme. ['ocymapcTBo mpeObIBaHUS
00513aHO OTHOCUTBCS K HEMY C JOJDKHBIM YB&)KEHHEM U TPUHUMATh BCE
HaJJIeXKAIIMe Mepbl JUIsl MPEeAYNpPexACHUS KaKUX-THMOO0 MOCSIrareabCTB Ha €ro

JIMYHOCTh, CBOOOLY WM JIOCTOMHCTBOY &,

OTO olHA W3 BAXHEUIIUX HOPM
JTUTIJIOMAaTHYeCKOro TIpaBa, KoTopas HeoOxomuma JuIsi  OecHpernsTCTBEHHOM
peaM3anuu JaHHBIMHU areHTaM# CBOWX (DYHKITHH.

B JTUTIOMATHYECKOM npaBe YCTOSIBIIETOCS OTIpEeICTICHHUSI
HETMPUKOCHOBEHHOCTH HET. Ero MOXKHO HAalTH B OJJHOM U3 IIUTUPYEMBIX TPYIIOB IO
murioMarndeckomy npaBy. CornacHo «PykoBoacTBy CaToBa 1o AUIIIIOMATHIECKON

npakThKe» 84

HEMPUKOCHOBEHHOCTh MMEET JiBa acrekTa: 1) OoCBOOOXKIEHHE OT
JH000r0 IOPUAMYECKOr0 MpoLecca W HEBMEIIATEIbCTBO CO CTOPOHBI OPraHoB
MPUHUMAIOIIEr0 TOCyIapcTBa W 2) O0OSI3aHHOCTH 3aIUThI, BO3JIOKEHHYIO Ha

IMPUHUMAIOICEC ToCyaapCTBO. ITo CyTH, IICPBOC IIOJIOKCHUEC IIpcAIiojgaracrt, 4ro

183 Benckast KOHBEHIMS O AMIIOMATHYECKUX cHomIeHusX oT 18 ampens 1961 roma. URL: https://www.un.org/ru/
documents/ decl_conv/conventions/dip_rel.shtml (zara o6pamienus: 10.12.2022).
184 Cm: Roberts 1. Satow's Diplomatic Practice (6th edn, OUP 2009), para 8.11, 8.14 and 9.3.
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CYILIECTBYET IacCHMBHAas  OO0S3aHHOCTh TMPUHHUMAIONIETO TOCYJapCcTBa  HE
MPEANPUHUMATD HUKAKUX JICMCTBUU IPOTUB HEIMPUKOCHOBEHHOCTH OIPEICIICHHBIX
JII] U yYPEKACHUM, a BTOPOU, UTO TOCYIapCTBO MpeObIBaHUs 00J1a71a€T MO3UTUBHOM
00S3aHHOCTBIO 3aITUTHL. 18°

Hcxons u3 BBIIIIECKA3aHHOIO, O/ JTUTIIIOMaTHYECKOM
HEIPUKOCHOBEHHOCTBIO  CIIEAYET IIOHUMAaTh W3bIATHE W3-I0J HOPUCIUKLIHNHU
rocyaapcTBa npeObIBaHUS U €ro 3alIUTy. T0 €CTh JIUYHOCTh AUIIOMATa U BCE, YTO
C HEH CBSI3aHO, B TOM YHUCJIE )KUIUIIE U UMYILECTBO, MOJIEKUT 3aLIATE CO CTOPOHBI
MPUHUMAIOIIETO TOCYIapCTBa OT BCSIKUX TOCATATEIhCTB, OCKOPOJICHUN WM
HAacCWIMs Ha €ro TeppuTopuu. PaHee oTMedanoch, YTO HEAONYCTHUMBI
MocsATaTeIbCTBA HE TOJILKO Ha JIMUHOCTH JHUILIOMaTa, HO U Ha JUILIOMAaTHUYECKUE
MIOMEILICHUS, KUJTUILE, TPAHCTIOPT, ApPXUBBI U KOPPECIIOHICHIINIO. be3 3TOM 3aIluThI,
KaK JUIUIOMAaTUYE€CKHE MOMEIICHUS, TaK U AUTIOMATHYECKUE areHThl OYIyT JIETKO
IOJIBEPTaTbCsl IMPECICIOBAHUSAM CO CTOPOHBI YACTHBIX JIMI[ ITPUHUMAKOIIETO
rocyJapcTBa, U OOBIYHO OHHM CTAHOBSITCSA >KEPTBAMHU DPAJAMKAIOB Pa3HOro poja,
TAaKUX KakK TOJUTUYECKHE SKCTPEMHUCTHI, JEMOHCTPAHTBHl WJIA JaK€ OTICIbHBIC
npecTynHuku. Kpome Toro, 4aeHbl CEMbU AUILIIOMATA, COBMECTHO MPOKUBAIOIIHNE C
HUM, TaKXke 00JIaJal0oT UMMYHHTETOM, €CIIM TOJbKO HE SIBIISIOTCS TPakIaHAMHU
rocy/apcTBa MpeObIBAHMUS.

MOXHO  BBIOETUTH W HEOTBETCTBEHHOCTb, KaK  COCTAaBIIOLIYIO
JTUTJIOMAaTHYECKOr0 HMMMYHHUTETa. Tak JuIioMaThl 00JIalal0T TapaHTUSAMHU OT
IMPUMEHEHHS Mep MPUHYKJICHUS, OCBOOOXKICHBI OT apecTa U 3aJIep>KaHus B KaKou
ObI TO HM OBLIO hOpMe, B TIO CYTH, TIOJITIEKAT USBATHIO U3 -TIOI FOPUCIUKIIHNA APYTUX
rOCyJapCcTB — OHHU HE MOTYT OBITh IPHUBJICUYCHBI K YrOJOBHOM, T'Pa)KTaHCKOW U
aIMUHUCTPATUBHOM OTBETCTBECHHOCTH. Onnako, K  TPaXIaHCKOU u
aIMUHUCTPATUBHOM OTBETCTBEHHOCTH NPHUBJICYCHUE BO3MOXHO B TOM ClIy4ae,

Koraa JUILJIOMar BBICTYIIa€T HEC B KadYCCTBC O(l)I/II_[I/IaJ'IBHOFO Juna. Taxxe

185 Bao Y. When old principles face new challenges: a critical analysis of the principle of diplomatic inviolability.
URL: https://sussex.figshare.com/articles/thesis/When_old_principles_face_new_challenges_a_critical_analysis_of_
the_principle_of diplomatic_inviolability/23410745?file=41133092 (nara ooparuenus: 12.07.2024).
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JUIUIOMAThl U JMIUIOMATHYSCKUE TPEICTABUTEILCTBA OCBOOOXKICHBI OT IPSIMBIX
HAJIOTOB M TAaMOXXCHHBIX MONUIMH. [Ipy 3TOM HMX cTaryc Bce Ke OrpaHUYCH
CYIICCTBYIOIUMH  MEXaHU3MaM{ TPU3HAHUSA HEKEIATCIbHBIM  JIMIIOM B
rocyaapcTBe mpeObiBaHMs (PErsona non grata) u tpeboBaHusi 00 OTO3BAHWUHU, WM
NPUBJICUYCHHUS K OTBETCTBEHHOCTH B CBOeM rocyaapcte. OHM HE UCKIFOYAIOTCS U3
cdepsl ASHCTBUS TTpaBa rocyapcTBa MPeObIBaHMS, a JIUIIb OCBOOOXKIAIOTCS OT MEp
NPUHYIUTEIBHOIO  XapakTepa W OTBETCTBEHHOCTH, IPEIYCMOTPEHHOH 3a
HapyIIeHUEe 3aKOHOB 3TOT0 TOCYJApCTBA. DTO HMCKIIOYAET JIHUIITh BO3MOXKHOCTH
MIPUBJICYCHUS UX K OTBETCTBEHHOCTH O€3 COTJIaCHUs aKKPEIUTYIOIIETO roCyaapCTBa,
a He IPOTUBONPABHOCTH U HAKA3yEMOCTh JesHus 1,

Hapsiny ¢ aumuiomaraMu, €CTh W aIMHHUCTPATUBHO-TEXHUYECCKHX TIEPCOHAIT
JTUTUIOMATHYECKUX TPEACTaBUTEIBCTB, KOTOPhIE B 3HAYUTEIBHON CTENEHU
MPUPaBHEH B FapaHTHIX HEMPUKOCHOBEHHOCTH K JIUILJIOMAaTaM, 3a MCKIFOYCHHEM
orpene’aEHHBIX MOMEHTOB. ClielyeT UMEeTh B BUITY, UTO Ha JCHCTBUS, COBEPIIICHHBIC
UMHU HE TPU HCHOJHEHUM CIIY’KEOHBIX OOSI3aHHOCTEHM, HE pPACHpOCTpPaHSIETCs
UMMYHUTET OT TPKIAHCKOW M aIMUHUCTPATUBHOW OTBETCTBCHHOCTH, U OHU HE
OCBOOOKIEHBI OT TAMOXKEHHOr0 JocmoTpal?’,

JlurutomaTudeckass HeIPUKOCHOBEHHOCTh BBIPAXKAETCS B €€ HEOOXOIUMOCTH
JUIS BBIIMOJIHEHUS MMH CBOMX JOJDKHOCTHBIX OOSI3aHHOCTEH M IPEACTaBICHUH
WHTEPECOB CBOETO TOCYIapCTBa, OCOOCHHO IPH BBHICTPAWBAHWH OTHOIICHUW C
JIPYTUMHU CyBepEHHBIMH TOCYIapCTBAMH, BEJlb TaKWE JIUIIA, 10 CYTH, MPEACTABISIIOT
TJIaBy CBOET'O TOCYAapCTBA B OTHOIICHUX 32 pyOe)KOM M HamaIeHNe Ha TaKUX JIUIL
SBIIICTCS HANQJCHUEM Ha TJaBy WX TocymapcrBa. Takas HEOOXOIUMOCTb
oOycloBJiecHa  TeM, YTO  TEPPUTOPHS, 3aHUMaeMas  JUIUIOMATHYECKHUX
MPEJCTABUTEIILCTBOM,  SIBJIICTCS  YacThbIO  TEPPUTOPUU  AKKPEAMTYIOIICTO
roCyJIapcTBa, TO €CTh IJIaBa M WICHBI TICPCOHAJIA TUTIOMATHIECKOTO YIPEIKICHHSI

HaXOZATCS Ha TEPPUTOPUHU CBOETO TOCYAapCTBA.

186 Onanesa A.A. MIHCTUTYT TMYHO}M HENPHKOCHOBEHHOCTH (TEOPETHKO-TIpaBoBbie pobdnemsl). C. 203.
187 Kyradun O.E. Ykas. cou. C. 373.
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KoHcynbckue JOMKHOCTHBIE JUIA 00JaJal0T HEMPUKOCHOBEHHOCTHIO
anyHocTU. OHU HE MOTYT OBIThb apecTOBaHbl M IMOAJIEKATh MPEABAPUTEIHLHOMY
3aKJIFOYEHUIO, 32 UCKIIOUYEHHEM COBEPIICHHUS TSHKKOTO MPECTYIUIEHUS, KOTOpPOE
MO’KET MPUBECTU K OTPAHUYEHUIO CBOOOABI MPU HUMEIOLUIUMCSI MPUTOBOPE CyIa.
Takke OHHM OCBOOOXIEHBI OT HAJIOTOB W COOpPOB, TaMOXKEHHBIX TMOLUIMH U
nocmorpa.  Kpome — Toro, mepcoHan  KOHCYJIbCTBA,  3aHMMAIOLIUICA
aJIMUHUCTPATUBHON, TEXHUYECKON M OOCTYKMBAIOILLEH J1eATeTbHOCTbIO, 001aaeT
MMMYHHUTETOM OT IOPUCAUKIIUU TOCYAapCTBA MPEObIBAHUS B OTHOILICH UM JCHCTBUIA,
COBEpIICHHBIX HE MPU BBIMTOJHEHUH TODKHOCTHBIX (DYHKIIHM, 32 HCKIIOUEHUEM
CIIy4aeB, CBSI3aHHBIX C TPaXJTAHCKUM MCKOM TpPEThEH CTOPOHBI 3a BpE],
MPUYMHEHHBIA TPAHCIOPTHBIM CPEJCTBOM. Takye 3TOT MepcoHall 0CBOOOXKIAaeTCs
OT HAJIOTOB Ha 3apa0OTHYIO IUIATYy.

[lepcoHan MexAyHApOJHBIX OpPraHU3ALMI U MPEACTABUTENN FOCYJApCTB MPU
MEXTyHapOIHBIX OpraHu3alusIx o0nagaroT UMMYHHUTETOM. O6bem
OPEOCTAaBICHHONO HMM HMMMYHHUTETa 3aBUCUT OT TMPAKTHUKUM KOHKPETHOM
OpraHu3allid ¥  CTpaHbl M  OINpeAessieTcs  ycTaBaMHM — OpraHu3alui,
MEXAYHAPOJHBIMU KOHBEHIUSIMHU U ABYXCTOPOHHUMU COTJIAIIEHUSIMU CO CTPAHOU
npeoriBanusa. Hampumep, npencrasurenu uieHoB OOH u ee MOmKHOCTHBIE JHIIA
NOJIb3YIOTCSI UMMYHHUTETOM. Ero Hamuune HeoOXOOMMO AJii CaMOCTOSITEIBHOIO
BBIMIOJIHEHUSI MMHU cBoux (QyHKuuid. ['enepanbubiii cexperapp OOH wu ero
3aMECTUTENM, a TAK)KE YJIEHBbl UX CeMEH NOJb3YIOTCSI MMMYHHMTETOM CXOXHUM C
auruiomaruueckuM.  Jlpyrue  pomkHocTHele  smna OOH  monb3yroTces
(YHKIIMOHAIBHBIM HUMMYHHUTETOM — HE HECYT OTBETCTBEHHOCTH 3a JEUCTBUA,
COBEpIICHHbIE NPU MCIOJHEHHMM CBOUX JIOJDKHOCTHBIX OO0si3aHHOCTEH, U

188 OTHOCHTEIHLHO

O0CBOOOXKJIEHBI OT O0JIOKEHHSI HAJIOTAMHM MX 3apa0O0THOM MJIaTh
IpeJCTaBUTENEH TOCYyIapcTB MPH MEXAYHApPOAHBIX OpPraHU3alUsAX Pedb HUJET O

ITOCTOAHHBIX MNpeACTAaBHUTCIILCTBAX  IOCyAapCTB )51 MUCCHAX IIOCTOAHHBIX

188 ycrag Oprannsauun O6benunennbix Hanmii (ITpunst B 1. Can-®pannucko 26.06.1945) (¢ u3M. u jom. ot
20.12.1971). URL.: https://www.un.org/ru/about-us/un-charter/full-text (mata obpamenus: 19.08.2024).
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HaOro/ateneil mpu MeEXAYHAPOIHBIX OpraHu3alusaX, AeJNeralud rocylapcTB U
Jeneranuy  HaOmonareael B OpraHax MEXKIYHAapOJHBIX OpraHuU3alMii U Ha
MEXIYHApOOHEIX  KOHpepeHumsax'® — koropele  00magaroT  MMMYHHUTETOM
AQHAJIOTMYHBIM JUTUIOMAaTUYECKOMY, C aKIEHTOM Ha (PYHKIIMOHAJIHHYIO OCHOBY
UMMYHUTETA.

JIMaHOCTH, paccMaTpUBAEMBIX CYOBEKTOB HEITPUKOCHOBEHHA U HE 3aBUCHUT OT
WX CHEIHUaIbLHOrO cTaryca. Takke HeMPUKOCHOBEHHBI BCe OyMaru U JIOKYMEHTHI.

HeoTBeTcTBEHHOCTh OMpeNeNEHHBIX KaTeropuil JoKHOCTHhIX Juil OOH
BBIPAXKAETCS B OCBOOOXKIECHUU OT CyAeOHOW OTBETCTBEHHOCTH 3a CKA3aHHOE WIIN
HAIllMCAHHOE WUMU W JIEVCTBUS, COBEPILICHHBIE UMHU B KAUYECTBE JIOJKHOCTHBIX JIHII,
OT apecTa | 3ajiep)KaHus B KomanaupoBkax 1o aenam OOH, a Takyke 0ocBOOOK ICHIH
OT OIpEACNICHHbIX OOSA3aHHOCTEW, HAmpUMEp YIUIaThl HAJIOrOB Ha OKJIAAbl U
BO3HarpaxjaeHus, ymiauyuBaeMble OOH, um 0T rocygapcTBEHHBIX CIIyKEOHBIX
noBuHHOCTEN 1%,

Takum o6pa3oM, ucciaeqoBaHUE TTOJOKEHUN MEXTYHAPOIHBIX TOKYMEHTOB 1
IPaBOBOM JOKTPUHBI IPUBOASAT K CJIEIYIOIINM BBIBOAAM:

— Uil MEXAYHapOJIHOrO TMpaBa TEPMUH «UMMYHUTET»  SIBISIETCS
TPaJAUIIMOHHBIM U YCTOSIBIIUMCS. OH UCTIOJIb3YETCSl B OTHOIIEHUH TaKUX CYOBEKTOB
KaK: TOCYJapCTBO U €ro HACEJIEHUE; MEKIYHAPOIHbIE OPTAaHU3ALUHN U UX IIEPCOHAI;
JUTLIIOMATUYECKUE MPEACTABUTENIBCTBA U €TI0 KOPITYC; KOHCYJIbCKUE YUPEXKICHUS U
€ro JIOJKHOCTHBIE JIUIIA;

— MMMYHHUTET PacCMaTPUBAEMbIX CYOBEKTOB MMEET Pa3HYI0 MPUPOIY U
cosiepskanre. IMMyHUTET rocyapcTBa BKIIOYAET B €051 HETPUKOCHOBEHHOCTD €0
TEPPUTOPUU U COOCTBEHHOCTH, a TaKXE 3aTparMBaeT HaceleHue, olJaaaroiiee

IIpaBOM Ha HCIIPUKOCHOBCHHOCTD. I/IMMYHHTCT MCKAYHAPOAHBIX OpFaHHBaHHﬁ,

189 Benckas KOHBCHI M O NPEACTABUTEIILCTBE IrOCyAapCTB B UX OTHOLWICHUAX C MEXKAYHAPOJAHBIMU OpTraHU3allusIMU
yHHBepcanbHOro xapaktepa (Bena, 14 wmapra 1975 r.). URL: https://www.un.org/ru/documents/decl_conv/
conventions/pdf/state_relations.pdf (nara o6pamenus: 19.08.2024).

190 Konpennus o npupuierusax u ummynuterax Ooneaunennbix Hanuii (TpunsTa pesomonueii 22 A IenepanbHO#
Accambiien ot 13 ¢espans 1946 roma). URL: https://www.un.org/ru/documents/decl_conv/conventions/
privileg.shtml (mara o6pamenus: 12.07.2024).
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IWIUIOMAaTHYECKUX W KOHCYJILCKUX TMPEICTAaBUTEIBCTB BKIIOYAET B ce0s: a)
UMMYHUTET TPEICTaBUTEIbCTBA KaK oOpraHa rocygapctBa U 0O) HMMMYHHUTET
COTPYAHUKOB IPEICTAaBUTENLCTBA. [[pUMEHNUTENBHO K TIEPBOMY BUy UMMYHHTETA,
pedb UAET O HEIIPUKOCHOBEHHOCTH IIOMEIIIEHUN, UMYILIECTBA, TPAHCIIOPTA, apXUBOB
Y KOPPECTIOHACHIINH, & TAK)KE O HEOTBETCTBEHHOCTH € TOUKHU 3PEHHS OCBOOOXKICHUS
ATUX OOBEKTOB OT HAJIOTOB M TAMOKEHHBIX MOUUIMH. OTHOCUTENIBHO BTOPOT'O BU/IA,
CTOUT OTMETHUTh HMMMYHUTET II€pCOHaja MEXAYHAPOAHBIX OpPraHU3alNil,
JUTUIOMATHYECKOT0 KOPIyca U KOHCYJIbCKOTO IEpCcoHala. DTH CyOBEKThI 00JIagatoT
HEIPUKOCHOBEHHOCThIO, B TOM YHCJIE€ C OCOOBIMU YCIOBHUSAMH B CHIy OCOOBIX
JNOJDKHOCTHBIX ~ IIOJIHOMOYHMM, W  HEOTBETCTBEHHOCTBIO,  BBIPQ)KCHHOW B
HEJOIMYCTUMOCTH TPHUBJIEYEHUSI K OTBETCTBEHHOCTM M OCBOOOXKAEHUH OT
OIpenenaEHHbIX 00A3aHHOCTEH: yIUIaThl HAJIOTOB M TaMOKEHHBIX IOILINH, BBUIY
HaJIM4us CIIEIUAIbHOIO CTaTyca,;

- MOHUMAHUE HMMYHUTETa CYOBEKTOB MEXIYHApOJHOIO IpaBa
OTJINYAeTCd OT HMMMYHHUTETAa B HALMOHAJIBLHOM IIpaB€ OTHOCUTEIBHO TIJIAB
roCyJapCcTB, IApJIaMEHTapueB U cyAed. Bo-nepBbIX, TEPMHH HUMMYHHUTET B
MEXIYHAPOJHOM IPAaBE 3aKpEIVIEH B MEXIYHAPOIHBIX JOKYMEHTAX U SBIAETCS
oOumenpu3HaHHbIM. B HalMOHaNbHOM TIpaBe 4YacTO YIOMHUHAETCS KaTeropus
HENPUKOCHOBEHHOCTb. BO-BTOPBIX, HENPUKOCHOBEHHOCTh B MEXKIYHAPOIHOM
opaBe — 3TO CTaTyC, NPENOCTaBISEMbI NOMELICHUSAM M JMUaM, (HU3NYECKU
HaxOIsIIMMCS Ha TEPPUTOPUU CYBEPEHHOI'O0 IOCYIapCTBa, HO HE IMOANANAIOIINM
HOJ €ro IOPUCAMKIUI0O B OOblMHOM mopsiake. C  OXHOM  CTOpPOHBI,
HEIIPUKOCHOBEHHOCTh IOAPAa3yMEBACT HEBMELIATENLCTBO CO CTOPOHBI OpPraHOB
IPUHUMAIOIIEIO0  TOCyJapcTBa, a C  JpYrod, OO0S3aHHOCTh  3aIIUINATH
paccMaTpuUBacMble  IPEACTABUTENLCTBA W IIEPCOHAJ, BO3JIOKEHHYIO  Ha
IPUHUMAIOLIEE TOCYAapCTBO. B-TpeThux, HEMPUKOCHOBEHHOCTh 3THX CYOBEKTOB
HEoO0Xo/MMa He JJis yIOBJIETBOPEHMsI COOCTBEHHBIX MHTepecoB. OHa mpu3BaHa
oOecreynBaTh UHTEPECHI UX TOCYIAapCTBA HAa TEPPUTOPUM CTPAHBI MPEObIBAaHUS U

BBITIOJTHEHUE WMH CBOUX JOJKHOCTHBIX W TIPEICTABUTEIbCKUX (QYyHKIMH. B-
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YETBEPTHIX, MOKHO BBICIUTH HEOTBETCTBEHHOCTh MEPCOHANIA ATUX OpraHU3aIui,
BBIPKECHHYI0O B OCBOOOXKJIEHMM OT OTBETCTBEHHOCTHM U HEJOMYCTUMOCTH
MPUMEHEHUSI MEp NPUHYXKIEHHUS, a TakKe OCBOOOXIEHUM OT HaJIOTOB W
TaMOYKEHHBIX TOILJINH/COOPOB,;

= UCCIEAOBAHUE  TMOHATHS  UMMYHUTET B  HAIIMOHAIBHOM  H
MEXKIYHApOJIHOM IIpaBe TaKkKe MPUBOIUT K BBIBOJY O TOM, YTO CHEIUATLHBIN
CTaTyC ONpPEACNICHHBIX KaTErOpUi JUI[ CBUACTEILCTBYET O HAJIWYUU CYAEOHO-
IPOLIECCYATLHOTO U MHAWBHUAYAIbHOTO UMMYHHUTETOB.

CyneGHo-TporieccyatbHbINA UMMYHHUTET TECHO CBS3aH c
HEOTBETCTBEHHOCTBIO, KOTOpasi BBIPAXKAETCS B HEAOIYCTUMOCTH IPHUBICYEHUS K
IOPUINYECKON OTBETCTBEHHOCTH, MPUMEHEHUH MEp MPUHYAUTEIBLHOIO XapaKTepa
(M3BATUM U3-TIOJ] FOPUCAUKIINHN) U OCBOOOKICHUH OT ONPEAEICHHBIX 00513aHHOCTEI.
HeoTBeTcTBEHHOCTH 3/1eCh HE a0COIOTHA — OHA JIEUCTBYET MO-PA3HOMY, UCXOMS U3
OCOOEHHOCTEM, 3aKpEIUICHHBIX B  HAIMOHAJIBHBIX WM  MEXIYHAPOJHBIX
HOPMAaTUBHBIX MPABOBBIX JIOKYMEHTAX.

NunvBuayanbHbIi UMMYHHUTET BKJIIFOUAET B ce0s1 (DYHKIIMOHAIBHBIN JIEMEHT,
CBSI3aHHBIA C JIODKHOCTBIO M CPOKOM TMpeOBbIBaHUS B HEHM, W TEPCOHAILHBIMH,

CBSI3aHHBIN C YEJIOBEKOM B CHIIY €T0 CTaTyca.

3.2. HHcmumym HeéNnPpUKOCHOBEHHOCMU 6 zpamcdaucxom u cujiuuiHom npaee

['paxkianckoe MpaBO HMMEET Pa3BUTYKO JOKTPUHY HENPUKOCHOBEHHOCTH,
KOTOpasi B MEPBYIO OYEPE/lb BHITEKAET M3 OCHOBHOM MOpaJbHOM MPEANOCHUIKH
YBOXCHHS K Y€JIOBEUECKON KU3HH M K HEMaTepUaIbHbIM OJlaram 4esioBeKa.

Hemarepuanbhbie Onara siBISIOTCS OOBEKTaMU JIMYHBIX HEUMYIIIECTBEHHBIX
OTHOILLIEHHM, KOTOPBIE CIIYKaT MPU3HAHUIO [IEHHOCTHU JINYHOCTU W HAIpaBJIEHbI Ha

Pa3BUTUC €€ HHAWBUAYAJIbHOCTH.
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Hemarepuanbupie 0nara MOXKHO  ONPENCIUTh KaK  HUACAIbHBIE U
MaTEpPHAIIBHBIE COCTABISIOLINE CYIIECTBOBAHUS YEJIOBEKA, KOTOPBIE BBICTYIAKOT
MPOJYKTOM MHTEJUIEKTYaIbHOTO TpyAa (MMEIOT CAaMOCTOSITENIbHOE 3HAYEHHE), U TE,
KOTOpbIE€ HE SIBJSIFOTCS MPOAYKTOM (HEpa3pbIBHO CBSI3aHBI C YEJIOBEKOM M €ro
mmuHocTh0) !, Bee aTu Grara nmpuHaiexar 4eloBEKY OT POXKICHHS WM B CUILY
3akoHa. OHM HEOTYYXJAaeMbl M HENEpPedaBacMbl, IOJb3YIOTCS TI'PaXAaHCKO-
[IPAaBOBOM 3alMTOM, KOTOpas HaIlpaBJICHA HA OXpaHy JIMYHOW KU3HU 4YEJIOBEKA U
o0ecrieueHne HEBMENIATENbCTBA B HEE CO CTOPOHBI JAPYTUX JIMI[, HMEIOT
HEMaTepUANIbHBIA ~ XapakTep, HampaBJEHbl HA BbIABJICHUE U  PA3BUTHE
WHUBUTYaJIbHOCTH U JIMIIIEHBI YETKOTO YKOHOMHYECKOTO COAEpKaHus (HEe MOTYT
OBITH OIIEHEHBI TOYHO).

Kaxk npaBuiio k HemaTepualibHbIM 0JlaraM OTHOCST: ’KU3Hb U 3JJ0POBbE, YECTh
U JIOCTOMHCTBO, AEJIOBYIO PENyTaLMIO, JUYHYIO CBOOOAY, JUYHYIO M CEMEHHYIO
TallHbI,  aBTOPCTBO,  CBOOOAY  TEPEIBIKCHMsS, a  TakkKe  JIMYHYIO
HENPUKOCHOBEHHOCTh, HEMMPUKOCHOBEHHOCTh YAaCTHOM KU3HH U KUJIMILA.

[ToHsiTHE JIMYHON HENPUKOCHOBEHHOCTH 3aKPEIJIEHO B OCHOBHBIX 3aKOHAX
MHOTHX TocyaapcTB. Mcxoas u3 3Toro, B MepBy0 o4epeb, HEMPUKOCHOBEHHOCTh
CUMTAIOT KaTeropuen myOoJIMYHOro MpaBa, 3aHUMarollel BaKHOE MECTO B CHCTEME
IpaB JUYHOCTH M XapakTepus3yrolled ee mnpaBoBoil craryc (moapoOHee B 1
naparpade Hacrosmeil rasbl). OqHAKO THOOON YETOBEK €KEJHEBHO BCTYMAeT B
YaCTHOINPABOBbIE OTHOILIEHHUS, B KOTOPBIX SIBISIETCS CYOBEKTOM TIpaxAaHCKOTO
npaBa. BeicTymas B 3TOM  JMIE, OH Takke  o0JagaeT  JUYHOU
HEITPUKOCHOBEHHOCTHIO.

B yacTHOM mpaBe nUYHAs HEMPUKOCHOBEHHOCTHh BBIPAXKAETCS B 3aLIUTE OT
KaKUX-TMOO  MOCSTaTelIbCTB U HCIOJB3YETCS B I'PaXJAHCKO-TIPABOBBIX
OTHOIICHUSX, KACAIOIIMXCSA, HaApYIICHUS  (PU3NYECKOW, TICUXUYECKOM U

HpaBCTBeHHOﬁ HCTIPUKOCHOBCHHOCTH, TJAC IIOHATHC JIMYHOCTU OTHOCHUTCSI K

191 Apsymansin A.b. HemarepuanbpHble Oyiara Kak OOBEKThl TPaXIaHCKMX MmpaB : crheruanbHocTh 12.00.03

"I'pakaaHCcKOe TpaBo; NPEANPUHUMATENBCKOE IPaBO; CEMEWHOE IPaBO; MEXIyHapOJHOE YacTHOE IpaBo’ :
aBropedepat JuccepTalvyi Ha CONCKaHNe YYEHOM CTeNeH! KaHuaaTa opuauueckux Hayk. Kpacaonap, 2008. C. 9.
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HEeMaTepUaAJIbHBIM OJjlaraM HapaBHE C TaKUMU KaK HW3Hb, 3/I0pPOBbE, J1EJIOBas
peryTanus, 4ecTh U JOCTOMHCTBO U ap.'%? B maHHOM ciyuae MoJ JUYHOCTBIO
MOHMMAIOT MPOSIBJICHHWE JIMYHBIX KAYECTB YEJIOBEKa, €ro AyXOBHYIO cdepy, a He
CaMOro 4eJlI0BeKa.

Kak ormeuanoch, gusnueckas HEMPUKOCHOBEHHOCTh MPECTABISET COOOi
3aIIUTY OT KaKOro-TuOo (U3NYeCKOro KOHTaKTa M MPEIOCTaBICHUE TapaHTUN OT
MOCSTaTeNIbCTB HA 37I0POBbE, TEIECCHYI0 HEMPUKOCHOBEHHOCTD, JIMUHYIO U MOJIOBYIO
cBobony. Taxke mom  (DU3MYECKONM  HEMPUKOCHOBEHHOCTHIO  TTOHHMAIOT
CaMOCTOSITEJIbHOE ~ TMPUHSITUE PEUICHU  OTHOCUTEIBHO CBOETO Tela U
OMOJIOTUYECKUX MaTepHaliOB (OPraHOB M TKaHEH), B TOM YHCJIC M TOCIE CMEPTH
YeJI0BeKa.

Takske yka3bIBalI0Ch, YTO ICUXUYECKAs! HEIPUKOCHOBEHHOCTh HAIIPaBJICHA Ha
oOecrieueHre 3alluThl OT JIFOOOr0 KOHTAaKTa, MOAABJISIONIETO BOJIIO M CO3HAHUE
YeJIOBEKa M OKa3bIBAIOIIETO HAa HEr0 Kakoe-IM0o MPUHYIUTEIHHOE BO3ACHCTBHUE, U
Ha MPEI0CTaBICHUE BO3MOXXHOCTH CBOOOIHO COBEPIIIATH MOCTYNKHU B COOTBETCTBUU
C COOCTBEHHBIM CO3HAHUEM U BOJICH.

[IpumeuarenbHo, 4YTO TMpaBO Ha  (PUBMYECKYIO U ICUXUYECKYIO
HEMIPUKOCHOBEHHOCTh KaK COCTABJIIOIIUE IMYHON HEMPUKOCHOBEHHOCTH 3a4aCTYIO
peaM3yloTCsl € TOMOIIBIO JIOTOBOPOB, KOTOPBIE SIBJISIOTCS  BaKHEUIIIUM
MHCTUTYTOM 4YacTHOro mnpasa. CkakeMm, BO3MOXHO 3aKJIIOUEHUE JIOroBOpa Ha
JUYHYI0 OXpaHy, JOroBOpa Ha H3bSITUE KPOBU Yy JOHOpa, 4YTO OOEcreyrmBaeT
TEJIECHYI0O HENPUKOCHOBEHHOCTh, JTMOO JOrOBOpa C BPauOM-TICUXOTEPAINEBTOM,
Maparncuxoyorom, OCYIIECTBIISIOIIETO paBo Ha MICUXUYECKYIO
HEMTPUKOCHOBEHHOCTb.

3amura 4ecTw, JIOCTOMHCTBA W JIEJIOBOM PENyTAllMU SIBIACTCS BAXKHOMN
COCTABJISIIOLIEN HPABCTBEHHOM HEIMPUKOCHOBEHHOCTU. KaXKIbplil 4elnoBEK HMMEET

paBO 3aIIUTUTH Ce0sl OT PACHpPOCTPAHEHHBIX B OTHOIIEHHWU HETO CBEJICHUM,

192 dact U.A. Jlnunas HenpuKocHOBeHHOCTH // BectHuk Huskeroposckoro yausepcurera uM. H.W. Jlo6aueBckoro.
2019. Ne 1. C. 182.
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MOpOYAIUX €ro YecTh W PEMyTallio, ONpOBepras STH CBEICHHS U TPeOys
BO3MEIIICHHSI YOBITKOB ¥ KOMITEHCAIIMU MOPAJIbHOTO Bpeia. B cBOO odepeb, HUKTO
HE BIIPABE PACIIPOCTPAHATH TAKUE CBEIECHHS B OTHOIICHUH APYTUX 193,

Hecmorpss Ha TO, 4TO JHMYHAs HEMPHUKOCHOBEHHOCTH BBIJCIISCTCS Kak
CaMOCTOSITENIFHOE HeMaTepuaibHoe 0Jaro, OHa MMEET TECHYIO CBS3b C JIPYTUMHU
HeMaTepHaJIbHBIMU OyiaraMu (KU3HBIO, 37I0pOBbEM, CBOOOJIOM, JOCTOMHCTBOM H
T.J.) U HallpaBJIeHa HAa UX 00ECIeYEHUE U 3alIUTy. DTO TOBOPUT O TOM, YTO JIHUYHAS

HENPUKOCHOBEHHOCTh MMEET CHCTEMOOOpasymonlee 3HaueHue'%

, B TO BpeMsl Kak
KaXJI0€ M3 YIIOMSHYTHIX OJIar BBICTYITAET AJIEMEHTOM CAaMOCTOSITEIHHOTO MPaBa.

HenprukoCHOBEHHOCTh ~ YacTHOM  KM3HM  SBJSIETCA ~ €IIE€  OJHUM
HEMAaTepUaJIbHBIM OJIarOM, PEryJIUPYEMbIM IPakIaHCKUM MTPaBOM.

YacTHast ®u3Hb, €€ HEMPUKOCHOBEHHOCTH SIBJISIIOTCS OOBEKTOM IPABOBOMU
OXpaHbl, KAK HAa KOHCTUTYLIMIOHHOM YPOBHE, TaK M Ha OTPACIEBOM, OJHAKO 3aKOH HE
COZIEPKUT ITOJI0KEHUU O TOM, UTO OTHOCUTCSI K aBTOHOMMHU KU3HU YEJIOBEKA.

[Tpu 5TOM, €ciii TOBOPUTH O CYI€OHOM MPAKTUKE, TO CTOUT OTMETHUTh, UTO OHA
YIIOMHUHAET COJEPKATENBHBIE 3JIEMEHTHI TAHHOM KaTErOpuu, HO HE JAET TOYHOIO
MOHUMAHMS O TOM Kakue c(hepbl OTHOCATCS K YaCTHOM >KM3HM 4esioBeka. Hampumep,
Koncturynunonnsiii Cyn Poccuiickoii @enepaiiuu onpeaensier, 4Yro noji NoOHsATHEM
«4acTHas >KU3Hb» TIOHMMAETCsl «Ta O0JacTh JKU3HENEATEIbHOCTH 4YeJIOBEKa,
KOTOpasi OTHOCUTCS K OTAEIbHOMY JIMILYy, KaCaeTCsd TOJbKO €ro W HE IMOJJICKHUT
KOHTPOJIIO CO CTOPOHBI OOIIECTBA U IOCYAApPCTBA, €CIM HOCUT HEMPOTHUBOIPABHBIM
xapakTep» %,

OTcyTCTBHE 3aKpEIICHUS COACPKAHUSI YACTHOM KU3HU B 3aKOHE U Cy1€0HOM

IMPAaKTUKC IIPUBOIUT K HCO6XOI[I/IMOCTI/I IMIOHCKa €I0 COACPIKATCIBbHBIX 3JICMCHTOB B

193 Cm: Verdun-Jones S., Weisstub D. Consent to Human Experimentation in Quebec: The Application of the Civil
Law Principle of Personal Inviolability to Protect Special Populations // International Journal of Law and Psychiatry.
1995. Vol. 18(2). P. 163-182.

194 ®acr U.A. Vkas. cou. C. 183.

1% Onpenenenne Koncturymonnoro Cyaa P® ot 9 urons 2005 r. Ne 248-0 "O6 oTkase B IPHHATHH K paCCMOTPEHHUIO
kajoObl rpaknaH 3axapkuHa Bamepusi AnekceeBnua u 3axapkuHoil Vpunbl HukonaeBHBI Ha HapylleHHE HX
KOHCTUTYIIMOHHBIX IIpaB IIyHKTOM "O" wacTu TpeTbeil crarhbu 125 M uacTblo Tperhel craTtbu 127 YronoBHO-
UCIIONTHUTENBLHOTO Koniekca Poccuiickoii denepannn" // CipaBouHo-nipaBoBasi cuctema «Koncynbrant [Lirocy. URL:
https://www.consultant.ru/document/cons_doc_LAW 54736/ (nata obparenus: 21.09.2024).
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Hay4HOU IOKTpuHE. MccnenoBaHue pas3iIMyHBIX TOYEK 3PEHUS IMOKA3bIBAET, YTO
CYILECTBYET MHOXKECTBO NOHATHN 4acTHOW >ku3HU. Kak ormedanoce paHee, 3Ta
KaTeropus BKJIIOUAET B c€0s pa3auuHble cepbl, KOTOPbIE HE MOAIEKAT KOHTPOIIO
CO CTOPOHBI TocydapcTBa M oOmiecTBa. ABTOpPBI OTHOCIAT K TakuM cdepam:
CEeMEHbIC, JIMYHbIE W WHTUMHBIC OTHOILICHMS, BHYTPEHHHH MHUp YeJOBEKa,
BHEITHUN 00JIMK, o0pa3 >KW3HH, JOCYT, YEAWHEHHUE W MBIIUICHHE, OOIICHUE,
ouorpaduro, nHGOPMAILHIO, CBS3H C aJBOKaTaMu, BpadyaMu U T.1.1%,

DTO CBUIETENBCTBYET O TOM, YTO OIpPENEIEHUE YACTHOM KU3HU B OCHOBHOM
CBOAST K pa3feieHUI0 JIByX OOJIacTel NesITEIbHOCTH YEIOBEKa: YaCTHOU H
oOmiecTBeHHOM (myOimuHoM). [Ipr 3TOM, Kak MmokasbiBaeT cyjeOHas MpakTHUKa U
Hay4yHas JUTepaTypa, K YacTHOW OO0JacTH OTHOCUTCS BCE TO, YTO Kacaercs
OTJICJILHOTO YEJIOBEKa, UMEET MEPCOHUPHUIIMPOBAHHOE, TPUBATHOE CO/ICPKAHUE.

Bo-niepBbIX, pedub UAET O pealIbHOM KU3HU U IUYHBIX OTHOILICHUSIX YEJIOBEKA.
DTO moApa3yMeBAET HAJIMYME MpPaBa HA HEMPUKOCHOBEHHOCTh YACTHOW JKHU3HU,
KOTOpOE 00€CreurBaeT HEBMEIIATEeNbCTBO JIIOOBIX JIMI[ B MPHUBATHYIO cdepy
KU3HEACSITEIbHOCTH uenoBeka. UYTo oTHocuTcs K JaaHHOM cdepe? OTBETUTH
3aTPyIHUTENHbHO. Tak Kak KaKIbld 4eloBEeK 0011a/laeT COOCTBEHHBIM MHEHHEM O
TOM, YTO OH CYMTAET YaCTHOM KU3HbI0. [103TOMY HcUepIbIBarOIIE IEPEYUCTUTD BCE
coJiepKaTeNbHbIe AJeMEHTHhI (cdephbl) YACTHOM KU3HHU CJOKHO, HO OMNPEIETUThH
MIPUMEPHO BO3MOXKHO, YTO M OBUIO C/IEJIAHO BBILIE UCXOS U3 MHEHUHN YUEHBIX.

Bo-BTOphIX, B UacTHOM 00J1aCTH BBIICISIIOT TaliHY U nH(popMmanuto. Peub uaer
00 MH(MOPMAIIMOHHON COCTaBJISIONIEH YaCTHOM >KM3HU, OXPAHSIEMOW C MOMOIIBIO
MpaBa Ha TailHy, K KOTOPOH MOXXHO OTHECTHU: TaHy MEPENHUCKH U Teae()OHHBIX
pasroBOpOB,  JIMYHYIO, CEMEHHYI0, MpPO(PECCHOHANBbHYIO,  MEIUIMHCKYIO,
KOMMEPYECKYI0, OAHKOBCKYIO TalHBbI, TAHY IOJIOCOBAaHUS, TallHy YCBIHOBJICHUS U
np. [lomyuaercs, yTo TaliHa MO3BOJSIET CKPHIBATH MH(POPMAIIUIO O YEIOBEKE WU

o0OecreunBaTh oxpany ero juaHoctu'®. IIpu 3TOM NpaBo Ha HENPUKOCHOBEHHOCTh

19 Yenmakuna M.A. TToHsTHE YaCTHOM KU3HU B KOHCTHTYIIMOHHOM nipase // Hayka. O6mectBo. ocynapcrso. 2021.
T. 9. Ne 1(33). C. 139-148.
197 Cm. noapo6ree: IManeepa K.O. Ykas. cou.
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YaCTHOM W3HU W MPaBO Ha TaliHy, 3aKpervisieMble B 3aKOHOJIATEILCTBE MOXKHO
pasrpaHuyuTh. [lepBoe BBICTYIIAET Kak KAYECTBEHHOE COCTOSIHME 3AIMIIIEHHOCTH OT
MOCSTaTeNbCTB, @ BTOPOE KaK YTO-TO CKpbiBaeMoe (mojgpoOHee B 1 riaBe
HacToAIlIero uccieaoBanus). OJHAKO XOTh JTH OMNPEACICHUS U Pa3IUYHbI,
MPOCIIEKUBACTCS UX TECHasl CBsI3b: MHGOpMAIUs — SJEMEHT YacTHOM >KU3HH,
OXPaHSEMBbIN C TIOMOIIBIO TANHBI.

CnenoBaTenbHO, 4YacTHas >KU3Hb SIBJISIETCA KOMILJIEKCHOM KaTEropuei.
dopMymMpoBaHUE €€ OMPEAeNICHUs IyTeM TMepedyucieHust cdep nesTeIbHOCTH
YEeJIOBEKa, KOTOPBbIE CUMTAIOTCA TMPUBATHBIMU, SIBIISETCS HELEIecCO00pa3HbIM,
MOCKOJIBbKY KaKJIbIi HAITOHAET MOHATHE YaCTHOM KU3HU CBOUMH COOOPaKEHUSIMHU.
Takum 00pa3zoM, HEMPUKOCHOBEHHOCTh YaCTHOU KU3HU — 3TO HEBMEIIATEIHLCTBO BO
BHYTPCHHUI W BHEIIHUWA MHUpP YEJIOBEKA, 3allUTa JUYHOCTU OT IMOCATaTEIbCTB
JPYTHX JIMIL ¥ OXpaHa TallH U uHpopMaluu o Her. JlanHas feuHuLnsa 0TOOpakaeT
JIBE PACCMOTPEHHBIE COCTABJIAIOIIME YaCTHOM >KM3HM BO B3aMMOCBSI3M C paHee
c(hopMyJIMPOBAHHBIM TTOHSATUEM HEMPUKOCHOBEHHOCTH.

HenprukoCHOBEHHOCTH KUJIMINA SBJISIETCS BAKHEUIIIUM 3JIEMEHTOM JIMYHOU
KWU3HU, KOTOpOE, B TEPBYK O4YEepellb, HAXOAUT CBOE 3aKpEIUICHHE B
MEXIYHAPOIHOM IPABE U KOHCTUTYLHUSIX MHOIMX JEMOKPATUYECKHX rocyaapcTni®,

B rpaxnganckoM mpaBe HEMPUKOCHOBEHHOCTh IKWJIUINA TapaHTUPYET
HEBMEIIATEIHCTBO CO CTOPOHBI TOCYAApCTBA W OOIECTBA, OOECIIEYUBACT 3aIUTY
JUYHOM >KU3HU YeJOBEKa M CO37aeT MECTO, B KOTOPOM 4YeJOBEK CBOOOIHO
CYIIECTBYET U Pa3BUBAETCA.

OpaHako eqUHOrO I10JIX0/1a K IIOHMMAaHUIO JKUJINIA HET. B 3aKoHOIaTeIbCTBE
CoJIep)KaHuEe JAHHOTO TE€PMHUHA IOJHOCTHIO HE pacKpbiBaeTca. B ropuanueckoit
HayKe MHEHUSI YUEHBIX Pa3HATCS.

OO6o0mieHne MHEHUHN, WMEIONIMXCS B aHAIM3UPYEMBIX HCTOYHHUKAX,

IMpUBOAWUT K BbIBOAY O TOM, TO IIOA IIOHATHEM JKHWJIHWIIA ITOHUMACTCA KUIIOC

198 Alibayeva G.A., Akayev A.M., Zhumagulov M.l., Zhumanova M.H. Inviolability of the Home: Problems and
Prospects of Legal Regulation // Mediterranean Journal of Social Sciences. Vol. 6. N. 6 (2015). P. 157-152.



131

MOMEIIEHUE, SBISIONICECS] MECTOM, B KOTOPOM MOCTOSIHHO WJIM MPEUMYIIECTBEHHO
MPOKUBACTCS 4eJOBEK (KBapTHpa, [IOM, CIY>KEOHOE KUJIOe [OMEIICHHE,
OOIIIEKUTHE U T.1I.), a TaKXKe MNPEOBbIBAET, T.€. MECTO, e YEJIOBEK BPEMEHHO
POKHUBAET (TOCTUHMIIA, OOJILHHIIA, CAHATOPUM | JIp.).

B npuBeneHHOM omnpeiesieHn pedb OOJbIIe UACT O paciiupoOBKe MOHSATHUS
(GKHUJIOE TIOMEILEHHE», KOTOPOE HMCHOJIb3YETCS B KUJIUIIHOM 3aKOHOJIATEJIbCTRBE.
Peub uner o momenieHnn MpeaHA3HAYCHHBIM U1l POKUBAHUS WM TIPEOBIBAHUS
YeloBeKa W JIOJDKHO  COOTBETCTBOBATh  CIEAYIOIMM  TPEOOBAHUSM:
U30JIMPOBAHHOCTD, CTATYC HEABUKUMOCTH, IIPUTOJHOCTD IS IPOKUBAHUS %,

OnHako TOHATHE <«OKWJIUINEY» TMPEJCTaBIsIeTCS 0oJiee IIUPOKUM, HEXKEIU
CKWJIOE ToMmenieHue». Beap cCyillecTBYIOT W Hexwible mnoMmelleHus. K Hum
OoTHOCATCS OuChl, Mara3uHel U T.71. OHU TOXXKE HENMPUKOCHOBEHHBI. HO B TaHHOM
clly4yae HMMEETCSl B BUJly HENMPUKOCHOBEHHOCTh COOCTBEHHOCTU, KOTOpas Oyner
paccMOTpeHa Jajee.

Hcxonst u3 BbllIeCKa3aHHOT0, HEMPUKOCHOBEHHOCTh JKHUJIMILA MPEACTaBISET
co0oi1 MpaBo YeoBeKa, KOTOPOE YCTAHABIMBACT 3aIUTY MECTa MPOKUBAHUS WITU
peObIBaHUS YEJIOBEKA OT BMEIIATEIHCTBA CO CTOPOHBI TOCY/IapCTBA U TPETHUX JIUII.
Kak 3akpemnieno B Koncrurynuu Poccuiickonn @enepauuu: «Hukto HEe Bmpase
MPOHUKATHh B JKUJIUIIE MPOTHUB BOJU MPOXKHUBAIOIIMX B HEM JIMI[ MHA4Ye Kak B
CITy4asiX, YCTaHOBJICHHBIX (penepaibHbIM 3aKOHOM, WJIM HA OCHOBAHHH CYACOHOTO
perenns» >,

3akperieHHOe B KOHCTUTYIIMSX IPaBO HAa HEMPUKOCHOBEHHOCTDH KUJIHUIIA
HaxOJIUT CBOE BBIPAXKEHUE B T'PAXKIAHCKOM IMPaBE, B YACTHOCTH SIBIISICTCS JIMYHBIM
HEUMYIIECTBEHHBIM ITPAaBOM, KOTOPOE BO3HUKAET KaK Ha MpaBe COOCTBEHHOCTH, TaK

1 Ha OCHOBC A0roBOpa WK YJICHCTBA. I[&HHO@ IMpaBO NMCCT JIBC CTOPOHBI.

19 penpkuna E.A., Apxunosa M.B. IlpaBoBoe peryaupoBaHHE MpaBa HAa HENPUKOCHOBEHHOCTb JKWJIMINA B
coBpeMeHHOM PoccuiickoM 3akoHoaaTenbeTBe // [Ipobiembl MexxpernoHanbHbIX cBsizeit. 2022. Ne 17. C. 76.

20 Koncturyuus Poccuiickoil @efepauun : [IPHHATAa BCEHApPOAHBIM rojlocoBaHueM 12 nmekabps 1993 r. ¢
HU3MEHCHUSIMH, 0JT0OPEHHBIMHU B X0 1¢ o0Iepoccuiickoro rosocoBanus 01 urost 2020 r.] // OburuanbHbIi HHTEPHET—
noprain npasoBoii napopmarmu. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102027595 (nara obparieHus:
28.09.2024).
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Bo-miepBBIX, Tompa3zymeBaeTcs 3ampeT Ha IOCATAaTebCTBA CO CTOPOHBI
TPETHUX JIUI] — MPOHUKHOBEHUE UX B )KIIUIIE O€3 COTJIacusl MPOKUBAIOLIUX B HEM.
To ecTh rocyaapcTBO B JIMIIE TOCYAAPCTBEHHBIX OPTraHOB M TPETHU JIUIl HE BIIPABE
IPOHUKATh B JKUJUIIE O€3 pa3pelieHusi >KWiblla, TPUUYUHATH eMy yiepo, 3a
UCKITIOUCHUEM OTIPEJICIICHHBIX CITydaeB, MMPETYCMOTPEHHBIX 3aKOHOM. Peub niet 00
UCTIOJTHEHUU CYJNEOHOr0 pelIeHusl, HeOOXOIUMOCTH TIPOBEACHUS OINEPATUBHO-
PO3BICKHBIX MEPONPUATUNA U T.H., 4TO OyAeTr Oosee MoApOOHO PACCMOTPEHO B
clenyromieM naparpade.

Bo-BTOpPBIX, BOBMOKHOCTH TI0O CBOEMY YCMOTPEHHUIO YCTAaHABIMBATH PEKUM
CBOET0 JKUIIMIIA, IPHHUMATh MEPHI 110 €r0 OXpaHe, IIPpaBKiIa nprueMa rocrei u r.1.20%
C 210l CTOPOHBI, HEMPUKOCHOBEHHOCTD JKUJIUIIA TIOTYEPKHUBACT BAXKHOE 3HAUCHHE
JMYHOTO MTPOCTPAHCTBA YETIOBEKA, €0 YEINHEHUS, BHYTPEHHEr0 MUPA U 3aIUTy OT
BHEIITHETO BMEMIATEIhCTBA. HeMmPUKOCHOBEHHOCTRIO 00J1a1aeT KaK MaTepuaibHas
COCTABIIAIONIAS KIINIIA, TAaK U UHOOPMAIIMOHHAS — BCE UTO UMEETCSI B JKUJIUIIE U
IIPOUCXOJUT B HEM HEMPUKOCHOBEHHO. OJTO CBHUACTEILCTBYET O TOM, 4TO
HEMPUKOCHOBEHHOCTD KUJIUIIA TECHO CBA3aHA C HEMPUKOCHOBEHHOCTHIO YACTHOM
*wu3HH. ColMalbHas IIEHHOCTh WHCTHTYTa HEIPUKOCHOBEHHOCTH IKWJIMINA
3aKJII0YAaeTCss B TOM, 4YTO OHO OOECTeuMBaeT HEIOMyCTUMOCTh HE3aKOHHOTO
BMEIIATEILCTBA B 00JIACTh JIMYHOU CBOOOIBI YETIOBEKA.

Takum  o0Opa3oMm,  HENPUKOCHOBEHHOCTh  KWIMINA  KaK  JIMYHOE
HEMMYIIECTBEHHOE TMPaBO TapaHTHPYeT 3alUTy MecTa TPOKUBAHUA WM
npeOBbIBaHUS YEIIOBEKAa W OOECTICUMBACT OXPaHy JUYHOCTH OT MPOTHBOIPABHOTO
BMEIIATEIBCTBA CO CTOPOHBI TPETHUX JIHII.

Kak ObU10 ymOMsIHYTO paHee, B TPaXIAHCKOM U SKWIUIIHOM TpaBe
HEMIPUKOCHOBEHHOCTD SBIISIETCS O0BEKTOM HE TONBKO JTUIHBIX HEUMYIIIECTBEHHBIX
npaB, HO U UMYIIECTBEHHBIX. B JaHHOM cilydae peub UAET HENPUKOCHOBEHHOCTH

COOCTBEHHOCTH.

21 Manensa M.H. Jludnble HenMyllecTBeHHble TnpaBa rpaxnad ([loHsTue, ocymniecTBieHHe M 3alUTa) !

cnenuanbHOcTh 12.00.03 "T'paxknaHckoe MpaBo; MpeaIpuHIMATENbCKOE MTPABO; CEMEHHOE MPaBo; MEXAYHAPOTHOE
yacTHOE MpaBo" : quccepTalys Ha COUCKaHUEe YYeHOH CcTeleHr JOKTopa Iopuanyeckux Hayk. Mocksa, 1997. C. 329.
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B poccuiickoM mnpaBe HENPUKOCHOBEHHOCTh COOCTBEHHOCTH MpPSMO HE
3aKpeIuieHa B OCHOBHOM 3aKOHE TOCYJapCTBa, HO BBITEKAET M3 IOJIOKEHUS 00
OXpaHe IpaBa YacCTHOM COOCTBEHHOCTHM U O TOM, YTO HUKTO HE MOXKET OBITh

02, TIpu >TOM HENPUKOCHOBEHHOCTH

IPOU3BOJILHO JIMIIEH CBOETO HMMYIIECTBa?
COOCTBEHHOCTH  SIBJSI€TCA  OJHWUM W3  OCHOBHBIX Hadyaj IPaXKIAHCKOro
3aKOHOJATENILCTBA, YTO MPSMO YCTAHOBICHO B CT. | I'pakmaHckoro Kojekca
Poccuiickoit @eneparmn’®,

[TomoOHOE  3aKOHOAATENbHOE 3aKpEIIEHHE CBHIETEIBCTBYET O €€
[POBO3IJIAIIEHHH M BAKHOCTH JJI BCEr0 IPAXKIAHCKOTO 3aKOHOATEbCTBA.
OnHako, HECMOTPST Ha 3TO, JICTATLHOTO ONPECTICHHUS U CTATBHOIO OIMMCAHUS
JaHHOW Kareropu He mpuBoaurcs. OJHAKO B 3aKOHOAATEIbCTBE COAEPIKATCS
MOJIOKCHUSI, Kacarolluecss TMpaBa COOCTBCHHOCTH, C IOMOIIBIO KOTOPOTO
IPECTAaBISIETCS BO3MOXKHBIM TEOPETUUECKOE OCMBICIICHUE HENPHMKOCHOBEHHOCTH
COOCTBEHHOCTH.

[IpaBo COOCTBEHHOCTH TMPEINOJAraeT, YTO BJaJ€Th, IOJb30BATECA H
pacrmopspKaThesi 00BEKTOM COOCTBEHHOCTH MOXKET TOJNBKO KOHKPETHOE JIMIO —
COOCTBEHHMK WIIM MHOE JIMIIO C COIJIACHS COOCTBEHHUKA. DTO €r0 UCKIFOYNTETBHOE
cyobekTHBHOE TpaBo. COOTBETCTBEHHO IPYTHE JIMI[A HE MOTYT OCYIIECTBIISATH
KaKHe-IM00 JAENCTBUS 110 OTHOIEHHUIO K COOCTBEHHOCTH O€3 COriiacks Ha TO JIUIIA,
KOTOPOMY OHa HPUHAJIEKUT. TakK, CKJIaIbIBAIOTCSA MPABOOTHOILIEHHS 110 TIOBOLY
00BEKTOB COOCTBEHHOCTH. B JaHHBIX MPABOOTHOIICHUSX MPAaBO COOCTBEHHOCTH
KOHKPETHOTO YEJIOBEKA CBSI3aHO C OOSM3aHHOCTBHIO HEOMPEIEIICHHOrO Kpyra JIHIL,

KOTOpasi MOJIpa3yMeBaeT HEJONYCTUMOCTh BMEIIIATEIHCTBA B TPABO COOCTBEHHOCTH

" CT0 3allIUTy.

202 Koncturynus Poccuiickoii Dejepanuyu : [IpUHATa BCEHAPOAHBIM rojiocoBaHMeM 12 nexabps 1993 r. c

W3MEHEHUsIMU, OZI00pEHHBIMH B X0/1e obtiepoccuiickoro rojgocoBanus 01 uronst 2020 r.] // OdunmanbHbIA HHTEpHET—
mopTtan npaBoBoi uupopmarmu. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102027595 (nara oGpamieHus:

28.09.2024).
203 "'paxanckuii kozeke Poccuiickoii @eneparuu (dactsb 1) o1 30 Hosi6pst 1994r. Ne 51-D3 (B akTyanbHOI peaakium)
// CripaBoYHO-TIpaBOBasI crucTeMa «KoHCyIbTaHT [Ltrocy. URL: https://www.consultant.ru

/document/cons_doc_LAW 5142/ (nata obparmienus: 28.09.2024).
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XapakTepuCTUKa OIMNHMCAHHOTO MPABOOTHOIICHHUS, B YAaCTHOCTH HAJIUYUE
COOTBETCTBYIOIIMX IpaBa M OOS3aHHOCTH, MPUBOAST K BBIBOJY O TOM, 4YTO
COOCTBEHHOCTh HMMEET OIpPE/CIICHHOE «CBOWCTBO» — OHA HEMPUKOCHOBEHHA. A
CMBICIT HaJIeJIeHUs] COOCTBEHHOCTH HETIPUKOCHOBEHHOCTHIO COCTOUT B TOM, 4TO 0€3
HEe COOCTBEHHOCTHb MPOCTO HE OyAET CYIIeCTBOBAaTh, a JHUIIL CTAHET MOJ00HEM
(hakTUUECKOro BIIaJICHUS.

Orcrona crienyer, YTO CYHIECTBYET TECHasi CBSI3b MEXIY IPaBOM
COOCTBEHHOCTH M HEMPUKOCHOBEHHOCTHIO COOCTBEHHOCTH. B 3TOi1 CBSI3M BO3ZHUKAET
BOIIPOC, B YEM K€ BBIpa)KaeTCs 3Ta B3aUMOCBSI3b? OTBET COCTOUT B CIEAYIOIIEM.
[IpaBo cCOOCTBEHHOCTHU SIBJIIETCS IIPABOM YEJIOBEKA, KOTOPOE MPSIMO 3aKPEIJICHO B
3aKOHOJATENIbCTBE, a HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH B JIaHHOM CiIydae
SABJIIETCS OCHOBHBIM HAyalloM, JMOO WPUHIIMIIOM TIpaBa, OMOCPEAYIOIIUM
peanu3aluio npaBa COOCTBEHHOCTH.

MHeHue 0 TOM, 4TO HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH — 3TO MPABOBOM
MPUHIINAT, MOXKHO HAWTH B TPYyJlaX OTEYECTBEHHBIX YUCHBIX U CY/ICOHON MpPAKTHUKE.
Hanpumep, E.A. CyxaHoB, cuutaer urto: «l[IpyHUIMN HENPUKOCHOBEHHOCTH
COOCTBEHHOCTH, KaK YacTHOM, TaK W TNyOJWYHOM, O3HA4yaeT obOecredyeHue
COOCTBEHHHUKAM BO3MOXHOCTU HCIIOJIb30BaTh MPHHAJIEKAIIEE UM HMYIIIECTBO B
CBOMX HMHTEpecax, He OMacasicb €ro MpPOM3BOJBLHOIO M3BSATUS WM 3arpeTra Juoo

204 Koncruryuronnbsiii Cyn Poccuiickoii

OrPaHMYEHMH B €r0 HCIIOJIb30BAHUI
Denepauy  Ha3bIBAET «HENPMKOCHOBEHHOCTh COOCTBEHHOCTH» OJHHM U3
IPUHIUIIOB [IPABOBOIO PETYIUPOBAHUAY,

VCTaHOBHMB, 4YTO HENPUKOCHOBEHHOCTh COOCTBEHHOCTH BBICTYIIAET Kak
NPMHIMI [paBa W HaNpaBleHA HA peajM3alldio paBa COOCTBEHHOCTH,

uenec006pa3H0 ITOIIBITAThCA OIIpCACIUTDb IIOHATHUC u COJACPKAHUC

HCIIPUKOCHOBCHHOCTH COOCTBEHHOCTH.

204 I'paxmanckoe npaso. Tom 1. Yuebruk / OtB. pex. mpod. E.A. Cyxanos. M.: BEK, 1998. C. 39.

205 TTocranosnenue Koncrurynmonnoro Cyma P® or 01.04.2003 N 4-I1 "o ey 0 mpoBepKe KOHCTHTYIIHOHHOCTH
NoJOKeHHs1 MmyHKTa 2 cratbu 7 dexpepanbHoro 3akoHa "OO ayaMTOPCKOH JAesTENbHOCTH" B CBSI3U C KanoOou
rpakaankn  WM.B. BeicraBkunoit" // CnpaBouHo-mpaBoBass cucrema «Koncymprant Ilmoc». URL:
https://www.consultant.ru/document/cons_doc_LAW 41681/ (nata obparenus: 28.09.2024).
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[Ipexne creayer omnpeaeauTbcsi € TEM, YTO MPEJACTaBIsieT coOoM
COOCTBEHHOCTb. MccnenoBanue 3aKOHOAATENbCTBA IPUBOAUT K BBIBOJLY O TOM, UYTO
MOHATHE COOCTBEHHOCTH MMEET 10 KpaiiHel mepe /1Ba 3HaueHusl. Bo-nepBbIx, peub
UJIET HETOCPEACTBEHHO 00 00bEKTaX COOCTBEHHOCTH, TO €CTh 00 UMYIIECTBE, KaK
HEJABUKUMOM, TaK U ABUAKUMOM. Tak MOHATHE «COOCTBEHHOCTH) SIBISIETCS HEKUM
CMHOHUM CJIOBa HMYIIECTBO M OOOOIIEHHWEM €ro BHUIOB. Bo-BTOpbBIX, MOJ
COOCTBEHHOCTBHIO TMOAPA3yMEBAIOTCS OTHOUIEHUSI MO TMOBOAY COOCTBEHHOCTH,
Mpeanoaraiplme HeBO3MOXHOCTh OKa3bIBaTh BO3JEHCTBHE Ha HMYIIECTBO 0O€3
BOJIM HA TO JHIlA, OOJAJAIOIIEro MPaBOM COOCTBEHHOCTHM B OTHOILIEHHH 3TOTO
umymiecTBa. PaccMOTpeHHbIE OAX0Abl K TOHUMAHHUIO COOCTBEHHOCTH BO3MOXKHO
CBUJICTEIBCTBYIOT O HEOOXOAMMOCTH JOpaOOTKH MOHATUHHO-KAaTErOpHaIbHOTO
anmnapara B 3aKOHOJIaTEJIbCTBE.

[IpuBeneHHOE B AAHHOM HCCJEIOBAHUM TOHSITHE HENPUKOCHOBEHHOCTH
COIEPKUT JBa OCHOBHBIX DJIEMEHTA: HEBMELIATEIICTBO M 3AIIUTY OT
nocsrarenbcTB. IloaTomy mpemaraercs paccMOTpPeTh HENPUKOCHOBEHHOCTD
COOCTBEHHOCTH MCXOJISl U3 3TUX COCTABIISIOLIUX.

HenpukocHOBEHHOCTh COOCTBEHHOCTH KaK HEBMEIIATEILCTBO TPETHUX JIUI] B
paBO COOCTBEHHOCTH, TIOJPa3yMeBaeT CIEAYIOIIee:

—  3ampeTr JI0OBIM crmocoOoM (IeHCTBHMEM) TMOCSTaTh HAa WMMYIIECTBO,
HaXoJA11eecs] B COOCTBEHHOCTH;

—  3ampeT Hapywarh IpPaBO COOCTBEHHOCTH (IpaBOMOYMS BIIAJCHMUS,
MOJIb30BAaHUSI M PACIOpPSDKEHUS), TMPENCTaBiIAIoImee CcoO0OW CBA3b JHIA C
IPUHAJICKAIIMMY MY BELlaMU;

— 3ampeT OTHHMAarb M IIPOM3BOJIBHO OrPAaHUYMBATH HOPUAMYECKHU
IPHU3HAHHBIA CTATyC COOCTBEHHMKa%,

HenpukocHOBEHHOCTh ~ COOCTBEHHOCTH  MMOJpa3yMeBaeT HE  TOJBKO

HEBMEILIATENbCTBO, HO W 3aLUTYy, KOTOpas 3aKioyaercd: 1) B MpeceyeHuu Hu

206 PrixenxoB A.Sl. HempukoCHOBEHHOCTh COOCTBEHHOCTH B (hHIOCOMCKO-NPABOBOM BHACHUH // YUeHbIE 3aMUCKH
Kazanckoro ynuepcutera. Cepusi: I'ymanutapusie Hayku. 2018. T. 160, Ne 2. C. 310.
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HPEIOTBPAIIEHUH JTIFOOBIX TOMBITOK CO CTOPOHBI APYTUX JIMII, KOTOPBIE YKEIAIOT WK
IUIAHUPYIOT HAPYIIUTh Ybe-TM0O0 TPaBO COOCTBEHHOCTH W 2) B HAIMYHH
MEXaHM3MOB YCTPAHEHUS TOCIEACTBUI B CIIydasX €CJAH yKe OBUIM COBEPIIEHBI
KaKue-Mbo0 IMOoCsraTelbcTBa Ha COOCTBEHHOCTh. Takyro 3alllUTy MPEXOCTaBIIsET
rocyaapcTBO M 00ECIIEUMBAET 3aKOH. B TOM dmcie pedub HAET O TaK Ha3bIBAEMBIX
rapaHTHAX HEMPHUKOCHOBEHHOCTH COOCTBEHHOCTH.

Jlasiee cle1yroT 00paTUTh BHUMAHKE Ha TO, YTO IIPABO COOCTBEHHOCTH MOYKET
OBITH OrPaHUYEHO, €CITH €CTh PELIEHHE Cyaa 00 U3BIATHH COOCTBEHHOCTH, 3alpeTe
Ha OTYYKJEHHE COOCTBEHHOCTH B OINPEAECIEHHBIX CIIy4asX, ¥ O MPUBICYECHUH K
OTBETCTBEHHOCTH, HAlPUMEP BO3MEIIECHHIO YOBITKOB WJIM O€3BO3ME3IHOMY
V3BATHUIO, 32 HApYIIEHUe TaKoM HenpuKocHoBeHHOCTH?" u ap. B manHOM citydae
MMEIOTCS B BHJY 3aKOHHbIE OFPAHUYEHUs COOCTBEHHOCTH, a HE JOTOBOPHBIE, TaK
KaK M3JI0)KEHHas B JIOTOBOPE BOJISI COOCTBEHHHMKA HE MOYKET HApYIIATh €ro MpaBo u
IPUHLIUIT HETIPUKOCHOBEHHOCTh COOCTBEHHOCTH, JaXKe €CIU OMPAaHUYMBAET ero%,
Clie10BaTelIbHO, 3aKOHHBIE OTPAHUYEHMs IpaBa COOCTBEHHOCTH JOIMYCTHMBIL.
HenprKoCHOBEHHOCTH COOCTBEHHOCTH BCE PABHO CYIIIECTBYET M BBIMOJHAECTCS (110
IPEKPAILEHHUS TIpaBa COOCTBEHHOCTH), OHA HE MPEMATCTBYET STHM OPAHUYCHUSIM,
HO IIPH 3TOM OHa NPU3BaHa MUHUMH3UPOBATh OKa3bIBAEMOE BO3JEHCTBIE HA ITPABO
cooctBenHocTn?®, Tak 3aKOHOJATENHLHO 3aKPEIUIEHbI BAKHbLIE IPOSBICHHS
NPHUHIMIIA HENPUKOCHOBEHHOCTH COOCTBEHHOCTH, HAalpUMEp: IpPU HU3bATHH
MMYIIECTBA MPEIYCMOTPEHO OCYINECTBIECHHUE BBIIATHI CTOMMOCTH HMYIIECTBA;
CYIIECTBYET BO3MOKHOCTH I OBIBLIEr0 COOCTBEHHHKA TpeOOBaTh 110 Cyy
BO3BpaTa eMy coxpaHuBiierocst umyiiectsa (1.3. ct. 242 TK P®). CooTBeTCTBEHHO
ObIBIIEMY  COOCTBEHHHKY  MpPEIOCTABJISAIOTCSA  ONpEAECHHbIE  TapaHTHH

YAOBJIICTBOPCHUS €TI0 HHTCPECCOB.

27 Ko6unkosa E.B., Makapos T.I". HekoTopble aclieKThl TPHHIUIA HETPUKOCHOBEHHOCTH COOCTBEHHOCTH // BecTHUK
9KOHOMHKH, NpaBa U coumoioruu. 2017. Ne 3. C. 81-83.

208 Taiinyk A.C. I'pax1aHCKO-TIPaBOBOH MPMHIMIT HEMPMKOCHOBEHHOCTH COOCTBEHHOCTH : crienuanbHocTh 12.00.03
"I'pakaaHcKOe TpaBo; NPEANPHHUMATENIBECKOE IPaBO; CeMEHHOe MPaBO; MEXKIYHAapOJHOE YacTHOe IpaBo” :
JiccepTanys Ha COMCKaHNe YUEHOW CTEeNeHU KaHAuAaTa opuandeckux Hayk. Pssans, 2003. C. 65.

209 Tam sxe. C. 64, 69.
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Takum o0pazoM, HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH, B KAYECTBE KOTOPOH
MOTYT BBICTYNATh JKWJIMINE, 3€MEJIbHBIC YYaCTKH, JBHKHUMOE HMYIIECTBO,
pEe3yJIbTaThl UHTEIUIEKTYAIbHOM JEATENBHOCTHA U T.J., IPEANOJIaraeT 3aluTy dTUX
00BEKTOB COOCTBEHHOCTH OT ITOCATATEJIbCTB M HEBO3MOXKHOCTH BMeEIIATEILCTBA
WHBIX JIUI] B OTHOILIEHUS] COOCTBEHHOCTH 0€3 BOJIU JIUIa, KOTOPOMY MPUHAJICKUT
PaBO COOCTBEHHOCTH HA OTH BEIH, €CIIM KOHEYHO >K€ HET pelIeHud cyna 00
U3BSITUU ITOM COOCTBEHHOCTH WJIM 3allpeTa Ha €€ OTYYXKIEHHE B OMpPE/IeSICHHBIX
cay4dasx.

Hcxons u3 BhIIECKA3aHHOT O, MOKHO MPUUTHU K CIAEAYIOIIMM BBIBOJIAM:

- HENPUKOCHOBEHHOCTDH B TPAXIAHCKOM U KUJIMILIHOM IIPaBe, B IIEPBYIO
ouepeib, BRICTYIIAET B KAYECTBE HEMaTepuabHOro OJiara. B rpask1aHCKO-TIpaBOBBIX
OTHOIIICHUS CYyOBEKT o0iamaer TaKMMH Ojaramu, KaK JIMYHAas
HEIIPUKOCHOBEHHOCTbD, HEIIPUKOCHOBEHHOCTh YaCTHOU JKU3HHU,
HENIPUKOCHOBEHHOCTD JKUJIMILIA,;

— JUYHAs  HENPUKOCHOBEHHOCTh  HAMpaBieHa Ha  (PU3HUYECKYIO,
MICUXUYECKYI0 U HPABCTBEHHYI) HENPUKOCHOBEHHOCTh YEJIOBEKA B I'PaXKIAHCKO-
MPABOBBIX OTHOILICHUSIX;

- ONPENECIICHUE  HEIMPUKOCHOBEHHOCTHM  YaCTHOM  KHU3HU  4Yepes
MepeuncieHue BceX cdep UYeIOBEUEeCKOW MeATEeTbHOCTH, WMEIONINX MPUBATHBIN
XapakTep BO3MOYKHO, HO HE UMEET CMbIc/a. [IpuurHaMK 3TOMY CIYXKHUT TO, YTO: a)
KaXIbI YEJIOBEK IMOHMUMAET CBOK YAaCTHYK) HW3Hb I0-pPa3HOMY, TO €CTh B
COJICpKaHKE YaCTHOM »KU3HU BKJIFOYAET pa3HbIC dJICMCHTHI CBOM JIEATEIBHOCTH; O)
pa3BUTHE OOIIECTBEHHBIX OTHOINEHWW W COBPEMEHHBIX TEXHOJOTHUH MPUBOMAT K
MOSIBJICHUIO HOBBIX c(ep >KU3HHM, KOTOphIE TPEOYIOT INMPHUBATHOCTH; B) YETKOE
ONPEACIIEHUE BCEX AJIEMEHTOB COACPKAHUS YACTHOW >KU3HU B 3aKOHE MPUBEIET K
TOMY, UTO MOSIBJISIFOIIAECS 3JIEMEHTHI JIMIIATCS TPAXKIaHCKO-IIPABOBOM OXPaHBbI;

— MIPEACTABIISACTCS 11€71eCO00pa3HbIM ONPEACITUTh HEMPUKOCHOBEHHOCTh
YAaCTHOM >KM3HU KaK HEBMEIIATEILCTBO BO BHYTPEHHUM U BHEUTHUN MUP YEJIOBEKA,

3aIUTY JIMYHOCTH OT MOCSTaTEIbCTB IPYTUX JIUII M OXpaHy TalHbI U UH(POPMAITUN
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0 Hed. B HaHHOM MNOHATHM YETKO MPOCICKUBAIOTCA: MPABO KOHTPOJIMPOBATH
pacnpocTpaHeHue nHpopManuu o cede, mpaBo TpeOOBATh HE pas3riialiaTh CBEACHUS
JIMYHOTO XapaKTepa, MPaBo Ha 3aIIUTY CBOCH YaCTHOM KU3HU;

— HEMPUKOCHOBEHHOCTh JKWJIMIIA KaK JITYHOC HEMMYIIECTBEHHOE MTPaBO
BKJIFOUAET B CeOs 3aIIUTY OT BMEIIATEIHCTBA CO CTOPOHBI TOCYIAPCTBA U TPETHUX
JIUII, BO-TIEPBBIX, MECTA MPOKUBAHUS U TTPEOBIBAHUS, BO-BTOPBIX, YACTHOM KU3HU U
uH(pOpMaIMK O TUIHOCTH,

— 3aKpeIJIeHNe HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH KaK OCHOBHOTO
Hayajga WM TPUHLWNA IPaBa, HA OCHOBE KOTOPOrO CTPOMUTCSA TIpa)KAaHCKOE
3aKOHOJATEJIbCTBO, CBUAETENBCTBYET O TOM, YTO HEMPUKOCHOBEHHOCTh B YACTHOM
IIpaB€ BBICTYNAET HE TOJIBKO KaK JIMYHOE HEUMYIIECTBEHHOE MPaBO, HO M KaK
SIBJIEHUE, UMEIOIIIEE MAaTEPUATILHOE BBIPAXKEHHUE .

HenpukocHOBEHHOCTh COOCTBEHHOCTH BBICTYIAET TEM UJIEATIOM, K KOTOPOMY
HEOOXOJIMMO CTPEMUTCS TIPU BHIPAaOOTKE HOPM, PETYIUPYIOIIMX MPaBO YACTHOMN
COOCTBEHHOCTH, KOTOpPO€ HMEET Ba)XXHOE 3HA4YEHUE JJISI COOTBETCTBYIOIIUX
OTPaHUYEHUU TOCYJAPCTBEHHOW BIIACTH.

HenprukocHOBEHHOCTh COOCTBEHHOCTH B OTJIMYHE OT HEMPUKOCHOBEHHOCTH
KUJININA, BBICTYNAET HMMEHHO KaK «()aKTUYECKOE COCTOSIHUE OXPaHSIEMOTO
roCy/IapCTBOM M OOIIECTBOM HUMYIIIECTBA COOCTBEHHHKA, KOTOPOE MPOSIBISETCS B
COBOKYITHOCTM OTHOILIEHUW, OTPAXKAIOIIHNX JOIMYCTUMbBIE TPAHULIBI BHEIIHETO
BMeEIIATENbCTBA»?Y, [0 CyTW SABISSACH NPHUHIUMIIOM IpaBa COOCTBEHHOCTH. B TO
BpEMsI KaK HENPUKOCHOBEHHOCTH MKWJIMINA SIBIICTCS HEMOCPEACTBEHHO IPABOM
JUYHOCTH, 3aKPEIUIEHHOM B 3aKOHOJIaTEJIbCTBE.

Takum 00pa3om, B rpakJaHCKOM U YKUJUITHOM MPaBe HEMPUKOCHOBEHHOCTh
SABJIIETCA aTPUOYTOM JIMYHBIX HEMMYIIECTBEHHBIX MIPaB, KOT/1a peub UJIET O 3allUTe
JIMYHOCTH, €€ YaCTHOM KU3HU U KUJIMILA, U UMYIIECTBEHHBIX MTPAB IPUMEHUTEIHLHO

K COOCTBEHHOCTH.

210 Bacunsuckas A.M. HenpHKOCHOBEHHOCTh YacTHOM COOCTBEHHOCTH: MOHATHE, cojepskaHue, npeneisl. URL:
https://lawforyou.ru/articles/89-publikatsii/77-arcticle-1# ftn10 (gara obpamenus 22.09.2024).
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3.3. HUncmumym HenpuKoCHO8eHHOCHMU 6 Y20/108HOM NpPaAse

Hanmuume mHCTHTYTA HEMPUKOCHOBEHHOCTH JINYHOCTU SBJISIETCS 3HAYUMBIM
nokaszaTesieM JIeMOKpaTu3aluu oOulecTBa M MPEANnochbUIKON  (popMHupoBaHUS
IPABOBOI0 TOCYAAPCTBA, B KOTOPOM MPOBO3IIIAIAIOTCSA U 00ECIIEYMBAIOTCS MpaBa U
CBOOO/IbI YEJIOBEKA U HE JAOMYCKAETCSl HUKAKOE€ HACUJIME HaJl IMYHOCTBIO.

Hecmorpss Ha paHHBIM 3amper, MOCATATENIbCTBA HA JIMYHOCT U €€
HEIPUKOCHOBEHHOCTh ~ JTOBOJBHO YacThl, 4YTO TpedyeT OT rocyaapcTBa
ONPEJIETEHHBIX MEp, FapaHTUPYIOIMX HUX 3amuTy. [loaTOMy B 3aKOHOJATEIHCTBE
MHOTMX TOCYJApCTB 3aKPEIUBIIOTCS BHUABI IOPUIAYECKOM OTBETCTBEHHOCTH,
KOTOpbIE€ ~ MOTYT  MOJJIEKaTb  NPUMEHEHHI0O B  ClIyda€  HapylIeHUs
HEIIPUKOCHOBEHHOCTHU. Peub wuaer 00 aAMUHUCTPATUBHOM, TIpakIaHCKOW U
YTOJIOBHOW OTBETCTBEHHOCTH.

VYT010BHOE ITPABO, PEryIHUPYIOIIEe OOIIECTBEHHbBIE OTHOILIEHNUS, CBSI3aHHBIE C
COBEPIICHUEM TMPECTYIJICHU, — CaMbIX OINACHBIX JESHUM, MMEET Ba)KHEHIIee
3HA4YE€HUE VI 3alUTHl U OXPaHbl JMYHOCTHU U BCErO YTO C HEH CBA3AHO.

B nmaHHOW oTpacnu npaBa HENMPUKOCHOBEHHOCTh YPETYJIMPOBAHA HOpPMaMHu,
IpelyCMaTpPUBAIOIIMMHA OTBETCTBEHHOCTh 32 IMOCSTaTeIbCTBA HA JIMYHOCTH (€€
KU3Hb, 370pPOBbE, CBOOOAY U T.A.) U €€ COOCTBEHHOCTh. B 4acTHOCTH, BBIAEISIIOT
YTOJIOBHYIO OTBETCTBEHHOCTb 34 HAPYILIEHUE HENPUKOCHOBEHHOCTH YaCTHOM KU3HU
U JKWIKILA, TAHBI IEPENUCKU TEIEPOHHBIX MEPErOBOPOB MIIM UHBIX COOOIIECHMUI;
pasriialieHns TalHbl YCHIHOBJIEHUS (YOOYEpEHHs), CBEACHHI, COCTaBJISIOLINX
KOMMEPUYECKYIO, HAJOTOBYIO WJIM OaHKOBCKYIO TallHY; HEMTPaAaBOMEPHOI'O JOCTYIIA K
KOMITbIOTEpHOM MHpopmanuu (cT. cr. 137, 138, 139, 155, 183, 272)%1,

JInyHas HENPUKOCHOBEHHOCTb, KaK OJHO W3 OCHOBOIIOJArarolluX IIpaB
YelioBeKa, B YrOJOBHOM IpaBe TapaHTUPYET HEIOMYCTUMOCTh KaKHX-JIMOO

(1)I/ISI/I‘I€CKI/IX, MNCUXUYCCKUX KW HPABCTBCHHLIX ITOCATATCILCTB Ha YCJIOBCKa CO

21 yronosubii koaexc Poccuiickoit @emeparmu ot 13.06.1996 N 63-®3 (pex. ot 25.10.2024) // Cnpasouno-
npaBoBas cucreMma «Koncymprant [lmrocy. URL: https://www.consultant.ru/document/cons_doc_LAW_10699/ (nata
oOparienus: 28.09.2024).
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CTOPOHBI TOCYJIapCTBA U TPETHUX JIUII, U 3alIUTY OT IPOU3BOJIHLHOI'0 BMEIIIATEILCTBA
B €T0 YaCTHYIO KU3Hb.

[TonaTre TMYHON HEMPUKOCHOBEHHOCTH HEMOCPEACTBEHHO HE YIIOMUHACTCS
B YromoBHom Kopekce Poccuiickoit  ®enepauun. OnHako  JUYHAL
HEMIPUKOCHOBEHHOCTh UMEET CUCTeMOoOpa3ytoliee 3HaueHue. OHa TECHO CBsA3aHa C
paznuuHbIMU  Onmaramu. B yrosoBHOM mpaBe 00 OTOM  B3aMMOCBS3HU
CBUJICTEILCTBYIOT MPECTYIUICHUSI TTPOTUB >KU3HU U 310POBBS, CBOOOJBI, YECTH U
JIOCTOMHCTBA, IIOJIOBOM HEMPUKOCHOBEHHOCTH M TIOJOBOM CBOOOIBI W T.1.
[TocsrarenbcTBO Ha H000E M3 ATUX OJIar SBISETCS HAPYIICHUEM HE TOJILKO MpaB
JIMYHOCTH, HO M €€ HEMPUKOCHOBEHHOCTH.

Kpome Toro, npoBo3riamaercs HeJONyCTUMOCTh MPOU3BOJIBHOTO apecTa Uiin
COJIEpKaHUs O] CTPAXKEH, JTUIICHUS CBOOOIBI, 3aJIeP’KaHMS U MHBIX CJIC/ICTBEHHBIX
neicTBUil 0€3 3aKOHHBIX Ha TO OCHOBaHUW U HE B COOTBETCTBUU C YCTAHOBJICHHOM
nporeaypoit. CienoBaTenbHO, JIMYHAS HEMPUKOCHOBEHHOCTh TECHO CBSI3aHA C
YCTaHOBJICHHBIMU 3aKOHHBIMU TMpeJejiaMyd BMEIIaTeIbCTBA B JUYHYIO KU3HBb
YyeJIoBeKa. JTO KaK TapaHTUPYeT JIMUYHYIO HENPUKOCHOBEHHOCTb, TaK U
CBUJICTENILCTBYET 00 OTCYTCTBHU y Hee aOCOMOTHOTO XapakTepa. OHa orpaHudeHa
IPaBOM U MHTEPECAMHU JIPYTUX JIUII.

[ToMuMO 3aITUTHI OT MOCSITATENILCTB HA CaMy JIMYHOCTb, TaKXKE OXPaHSIETCS
augHas uHQGOpMAIUi. DTO OCOOCHHO aKTyaJbHO [JII COBPEMEHHOTO MHpaA, B
KOTOPOM JMHAMHUYHO Pa3BUBAIOTCS COBPEMEHHBIE TEXHOJIOT'MHU U CITIOCOOBI OOIIICHUS
MEXIy JIOJIbMH, YacTO MPUBOJSAIIME K HECAHKIIMOHMPOBAHHOMY COOpYy H
pacupoCcTpaHeHUIO0 KOH(DHUICHIIMATBLHBIX JaHHBIX TpaKaaH. Takoe BMEMaTeIbCTBO
B YaCTHYIO >KHM3Hb YEJOBEKA HEIONMYCTUMO W JOJDKHO SBJISITHCS YIOJIOBHO-
HaKa3yeMbIM JICSTHUEM.

CornacHO  yrojloBHOMY  3aKOHOAATEIbCTBY  Poccum,  HapylieHue
HEMIPUKOCHOBEHHOCTH YAaCTHOM JKMU3HU 3aKJIIOYAeTCs B TOM, YTO BUHOBHOE JIUIIO
coOMpaeT WM paclpoCTpaHsIeT CBEACHUS O KU3HHM JHIla 0e3 ero coriacus (ct. 137

YK P®). Peub uaer o cBeneHUsIX, KOTOpPbIE KacalTCs JUYHOU U CEeMEHHOM
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nH(pOpMaIUH, TyXOBHON KU3HH U MEKITUIHOCTHOTO OOIICHUSI, UMYIIIECTBEHHOT'O U
IpO(ECCUOHANTBHOIO MOJIOKEHNUS, IEPENUCKU U TEIEPOHHBIX pa3rOBOPOB U T.1.

W3 npuBegeHHOro ompeneseHust  CleAyeT, 4YTO OOBEKTOM  3TOr0
OPECTYIJICHUS] SBJISIIOTCS OOIIECTBEHHbIE OTHOILIEHUS, CKJIAJbIBAIOIIUECS I10
MOBO/Y pean3alliy MPUHIIMIA HETPUKOCHOBEHHOCTH YaCTHOW >KU3HH, JTUYHON H
ceMerinoi Taiubl (4. 1 ctr. 23, 4. 1 c1. 24 Koncruryuuu Poccuiickoit denepariun).

[IpectynHoe nocsrareabCTBO OCYHIECTBIISIETCS HA CBECHMS, COCTABIIAIOIINE
JUYHYI0 U CEeMEWHYI TaiiHbl. OJHAKO, OTHOCUTEIIBHO WX COJAEp)KaHUs BCerja
BO3HUKAIOT CJOKHOCTHM, TaK KaK HET €JUHOr0 IMOAXOAAa W NEPEeyYHs TOro, 4To
OTHOCHUTCSl K YaCTHOM >KM3HU U SIBJISIETCS HENPUKOCHOBEHHBIM. [IpmumHa sTOMY
O4YeHb IpocTa. Kak MUHHMYM 4eIOBEK HE B ITOJIHOM MEPE OCO3HAET, YTO 3HAYUT JIJIS
HEro YacTHas XKU3Hb, U Y KAKJOr0 CBOE MOHUMAaHHUE TOT0, YTO CJIEYeT OTHECTH B
AMYHOM MHGOpMAIMU. YUUTHIBAs MOJIOKEHUS CIENHUAIbHBIX HOPM, KacaroUIuXCs
HapyILIEHUs! TalHbI MEPENUCKU TeJIe()OHHBIX MIEPETOBOPOB WM MHBIX COOOIIEHUH,
HEMPUKOCHOBEHHOCTH JKWJIMIIA; PAa3TIalleHusl TailHbl YCHIHOBIEHUS (YIOUYEePEHHS),
CBE/ICHUM, COCTABJIAIOIINX KOMMEPUECKYIO, HAJIOTOBYIO MJIM OaHKOBCKYIO TailHY;
HEIPABOMEPHOT0 JIOCTYyNa K KOMMBIOTEPHOU MH(OpMAIMKU, TPEICTaBISETCS, YTO
peub UIET O CBEOCHUAX NUYHO20 U CEeMEUHO20 Xapakmepd, JUYHbIX MAuHax u
NepCOHAIbHBIX OAHHBIX.

OObBEeKTUBHAST CTOpPOHA TPEACTABISET COOOW JesHHE, TOCIHCACTBUS U
PUYUHHO-CIIEJICTBEHHYIO CBSI3b MEXKTy HUMU. J{esiHe BKITI0UaeT B c€0sl HECKOJIbKO
BUJIOB COBEPIICHUS TPECTYILIICHUS.

Bo-niepBbix, coOupanue wuH(pOpMAIMU O YaCTHOM >KM3HHM Imia 0Oe3 ero
corjlacusi U C HapylIeHHEM 3aKOHAa. JTO MPOMCXOJUT PA3IMYHBIMU CIIOCOOAMMU:
MOXUIIEHUE JOKYMEHTOB, MPOCIYIINBAHUE, MPOHUKHOBEHUE B JKWIHILE, OMPOC
coceziell, HaOIOAeHNE, OTy4eHHe OAHKOBCKMX, METUIIMHCKUX U UHBIX CBEJCHU,
a Takxke ¢ortorpadupoBaHue, BUICOCHEMKA, 3aMMKCH PAa3roBOPOB, 00YCIOBJICHHBIC

Pa3BUTHEM COBPEMEHHBIX TEXHOJIOTUH.
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Bo-BTOpBIX, BELACISAIOT paCHpOCTPAaHEHUE CBEIEHUM O JIUIIE 0€3 €ro corjiacus
U C HapylIEHHWEM 3aKOHA MyTeM Mepeayd COOOIICHHUM TPEThUM JIUIAM JTFOOBIMU
crioco0aMu U B Jt000H opme, HarpuMep, Yepe3 CPeICTBA CBSI3U U MTPEAOCTABIICHUS
JIOKYMEHTOB-HOCUTEJEH Takoi HHPOPMAIIUH.

B-TpeTbux, peub HAET O PACIPOCTPAHEHHM CBEACHHI O Juie 0e3 ero
CorJIacHsl M C HapYIICHHEM 3aKOHA MyTeM IyOJIMYHOTO BBICTYIUICHUS, MTyOJIMYHON
JIEMOHCTpPALlMU WU, HAIpUMeEp, TIepefadn TaKuX CBEICHHUI CPeICTBAM MacCOBOU
unpopmaruu (CMUN).

[Tpu 3TOM coOupaHue WK pacrpoCTpaHEHHE CBEIEHUN O YaCTHOW >KM3HU B
rOCY/IapCTBEHHBIX U OOIIECTBEHHBIX HMHTEpecaxX, a TakkKe HUX CcoOupaHue u
pacnpocTpaHEHUE, €CIAM CBEJIEHHS O YaCTHOW KU3HM TPaXIaHMHA PAHEE CTalld
00IIEAOCTYTHBIMU JINOO ObUTM MpeJaHbl OrJIaCKe UM CaMUM WJIM 10 €ro BOJIe, He
BIICUET YrOJIOBHOM OTBETCTBEHHOCTU 2,

CrouT Takke OTMETHUTh, YTO HapYIICHHUE HEMPUKOCHOBEHHOCTH HE MOXKET
OrpaHUYUBATHCS COOPOM M pacmpocTpaHeHueM uHpopmanuu. B nmureparype ectb
pasHble TOYKH 3PEHUs] OTHOCUTEIHLHO MOHUMAHUS JCHCTBUS, ONPEIEIIEeMOro Kak
HapyIICHUE HEIMPUKOCHOBCHHOCTH. Peub WACT O TOM, YTO TakXke HEOOXOIMMO
OTHOCUTh K JIEHCTBUSM, HAPYIIAIONIUM HEMPUKOCHOBEHHOCTh, XpaHEHUE U
UCIONIb30BaHue WHGopManuu. ECTh W WHBIC ACHCTBHUSA, KOTOpPBIE TaKXKe HE
MPU3HAIOTCST HAPYLICHHEM, HO MPU 3TOM OHU COOTBETCTBYIOT €r0 IMPHPOJIE, UTO
BBI3bIBAET OIPEACIICHHBIE CIIOXKHOCTU TMpPH KBaTM(UKAIUMU TPECTYIUICHUS MU
npuMeHeHus: oTBeTcTBeHHOoCcTH. Hanpumep, M.H. Maneuna, cuutaetr HapylieHrueM
HEMTPUKOCHOBEHHOCTH YAaCTHOM JKW3HU IOJCMAaTpPUBaHUE, HE3aBHCHUMO OT TOTO,
dukcupyercss U yBHUJIEHHOE Ha (OTO-TUIEHKY WM HeT. PacmpocTpaHeHHbIM

CIIOCOOOM TaKoro ACAHUS  ABJSICTCA HCIIOJIB30BAHHUC IIPO3PavdHOIo C 3aJIHeH

212 Tlocranosnenue Ilnenyma BepxosHoro Cyna P® or 25.12.2018 N 46 "O HeKOTOpHIX BOMpOcax CyaeOHOM
MPaKTUKH IO AejIaM O MPECTYIVICHUAX IIPOTUB KOHCTUTYLIMOHHBIX IIPaB U CBO6OJI YCJIOBCKA U I'paX1aHUHaA (CTaTI)I/I
137, 138, 138.1, 139, 144.1, 145, 145.1 YronosHoro koaekca Poccuiickoit deneparun)” / CripaBouHO-ITpaBoOBast
cuctema «Koncymprant Ilmroc». URL: https://www.consultant.ru/document/cons_doc LAW 314616/ (nata
oOparmenus: 19.10.2024).



143

CTOPOHBI 3€pKajia, KOTOpOE IMO3BOJIIET HAOM0aaTh 3a JIIOJbMHU, HalpuMmep B
orensnx?t3,

CocraB mnpecTyruieHUus SIBIsieTCsl (OpMalIbHBIM, TO €CTh MPECTYIUICHUE
CUMTAETCSI OKOHYEHHBIM Cpa3y K€ KaK TOJBKO JIUI0 HAYMHAET COOMpaTh WA
pactpocTpaHsaTh UHPOPMAITUIO O YACTHOM XU3HU. Takol moaxoa CBUIETEIbCTBYET
0 BaXXHOCTU MHCTUTYTAa HEMPUKOCHOBEHHOCTH — HE HYXKHO XJaTh MPUYUHEHUS
Bpeza, I0OCTaTOUHO COBEPIIUTH JII000E IEUCTBUE, YKA3aHHOE B TUCIIO3UITUN HOPMBI.

B nmreparype BcTpedaeTcs TOUKa 3pEeHUS O TOM, 4TO (popMaibHBIN COCTaB
MOXKET TIPUBECTH K OOBEKTUBHOMY BMEHEHHIO, U UTO B JIAHHOM IPECTYIUICHHHU BCE
e HE0OXOIMMO yKa3aHHWE Ha MPUYMHEHUE CYIIECTBEHHOIO Bpeja, a Te JeHCTBUS,
KOTOpbl€ HE MPUBOAST K CYIIECTBEHHOMY Bpely, CJEIyeT Haka3blBaThb B
COOTBETCTBUU C AJMHUHUCTPATUBHBIM U TPaXIAHCKUM 3aKOHOAATEIbCTBOM.
OnHako, TaHHOE MHEHHE CIOPHO. Bo-mepBBIX, BO3HUKAET BOIPOC, YTO CIEAYET
MOHUMATh TMOJ] TOHSTUEM «CYIIECTBEHHBIM Bpea»? Bo-BTOpBIX, OXHUIAaHUE
NPUYMHEHUS] Bpella B JIAaHHOM CJy4yae MOJAPHIBACT KOHCTUTYIMOHHBIM XapakTep
HEMIPUKOCHOBEHHOCTH YaCTHOM KU3HH.

CyObeKToOM TIPEeCTYIUICHHUS SBJISIETCS BMeHseMoe (U3MYECKOoe JIUIIO,
JIOCTHUTIIIEE OMpPEIeICHHOr0 Bo3pacTta — 16 jeT. DTo CBsA3aHO C TEM, YTO /10 ITOTO
BO3pacTa y Jidlla B IIEJIOM OTCYTCTBYET CIIOCOOHOCTh OCO3HABaTh COLMAJBHO
3HAQYUMBIN XapaKTep CBOErO MOBEJACHUS B MOJHOW MEpPe U MPUHUMATh COLIMAIBHO
3HauuMble penieHusa. CleIoBaTeNbHO, TAaKOE€ JIMIO HE OCO3HAET OIMACHOCTH
JNEVCTBUM, HAPYIIAIOUIUX HEMPUKOCHOBEHHOCTh 4YAacTHOM u3HU. Ilpu 3TOM
paccMaTpuBaeMoOil cTaThed MNPEeyCMOTpPEHA M TMOBBIINIEHHA OTBETCTBEHHOCTD,
Kacarolascsl CIEUUaTbHOT0 CYObeKTa, TIJ€ pedb HJAEeT 00 HCIOJIb30BAHUU
CITY»€OHOTO MOJIOKECHUSI.

CyObeKxTuBHas CTOPOHA JAHHOTO MPECTYIJICHHUS XapaKTepHU3yeTcs BUHOU B

(dopMe npsiMoro ymbiciia. BUHOBHOE JIMIIO OCO3HAET, UTO OH HE3aKOHHO COOMpPAET U

213 Kanuukos B.H. YronosHo-mpaBoBas OXpaHa KOHCTMTYIMOHHOTO MpaBa TpakiaH HAa HENPHUKOCHOBEHHOCTh
Y4acTHOM JKU3HH : crierainbHocTh 12.00.08 "YromoBHOE MPpaBo ¥ KPUMUHOJIOTHS;, YTOJIOBHO-UCIIOIHUTENbHOE IIpaBo”
: TUccepTalys Ha COMCKaHNe YIEHOM CTeleHn KaHauaaTa opuandeckux Hayk. Mocksa, 2008. C. 59.
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pacipocTpaHseT CBEAEHUSI O YaCTHOW KU3HM YeJIOBEKa 0€3 ero coryiacus M KejaeT
COBEPIUUTH ITU JECHUCTBUA.

Takum 00pa3oM, HapylleHHME HENPUKOCHOBEHHOCTH YAaCTHOM >KU3HU
MPENICTaBIIsIeT COOOM OCYIIECTBICHUE HE3aKOHHBIX JIEWCTBHM, B pe3yJbTaTe
KOTOPBIX MH(GOPMALIMS U TaHBI CTAHOBATCS OOLIEAOCTYHBIMU, U UX 00Ja1aTEeIt0
IIPUYUHSETCS Bpeld. YTOJOBHOE IPAaBO KaK pa3 IMPU3BAHO TapaHTUPOBATh U
OXpaHATh HEJOCTYIMHOCTh TAaKMX CBEIECHHMM, a B Cllyda€ MPECTYHHOrO
MOCATaTeNIbCTBA — OOECIEUUTh MPUMEHEHHE MEP OTBETCTBEHHOCTH K BHHOBHBIM
JIULIAM.

[IpaBO Ha KUIMIIE U €r0 HEMMPUKOCHOBEHHOCTD, 3aKPETVIEHHBIE B OCHOBHBIX
3aKOHAX TOCYIApCTB M MEXIYHAPOAHBIX JOKYMEHTAaX, OTHOCAT K BaXKHEUILINM
IIpaBaM 4eJIoOBEKa, KOTOPbIe 00ECIIeYnBaIOT COLMAIbHOE 0JIaro 4esioBeKa.

HenpukoCHOBEHHOCTh KWIMINA SBISIETCA JMYHBIM HEUMYIIECTBEHHBIM
PaBOM, COTJIACHO KOTOPOMY HUKTO HE MOXKET IMPOHUKATh B KUiUIIE Oe3 BOJIU
IIPOKMBAIOLIET0 B HEM JnIa. [Ipy 3TOM KuMIEe BBICTYNAE€T HE TOJBKO MECTOM
IPOKUBAHUS WM MPEOBIBAHUS YEJIOBEKa, HO U 00ECIIeYMBACT OXPaHy €ro YacTHOM
Ku3HU. Jt00oe NHIlo, HapyIIMBIIEE HEMPUKOCHOBEHHOCTH JKWIMILA, MOMJIEKHUT
YT'OJIOBHOW OTBETCTBEHHOCTH.

[IpaBo Ha HEMPUKOCHOBEHHOCTH JKUJUIIIA MPEATOoIaraeT 3aluuTy oT J00ro
HE3aKOHHOI'O ITPOHUKHOBEHUSA. [1o1 MPOHMKHOBEHMEM ITOHMMAETCSI BTOP)KECHHUE B
KWIMILE HE3aBUCHUMO OT €ro JOCTYMHOCTH, MpoUcXojsinee O0e3 pa3pelieHus
KUJIbLA.

B 3akoHOmarenbCTBE M HAay4HOW JMTEpAType HET E€IWHOr0 IOAXO0da K
ONPEACIICHUIO MTOHATUSA )uina. [IoHsaTHe )Kuimia B yroJdoBHOM IIPaBe BKIIFOYAET
B ce0s )KIJIOE MIOMEILEHUE, BXOASAIIEE B )KWIION POHI, npueooHoe sl HIOCTOSTHHOTO
WIA BPEMEHHOTO POXKUBAHMSI, U HHOE TIOMELICHUE UITU CTPOCHUE, He 6xodsaujue B
XKUJo PoHII, HO npedHasHaueHHble 11 BpeMeHHOro npokuBanus (ctT. 139 YK PO,
npuMedaHue). B yromoBHO-mpouecCyalbHOM IpaBe€ pedb HUAET O JKHUIIOM

MOMEIIEHNH, BXOASIIEM B KUJIOU (POHJ, ucnoib3yemom sl TIOCTOSIHHOTO WU
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BPEMEHHOI'O TMPOXUBAHUS, U HWHOE TMOMEIICHUE WU CTPOCHUE, He 6Xoosujee B
KUJIOU QOHI, HO ucnow3yemoe g BpemMeHHoro nmpoxuBanug (m.10, ct. 5 VIIK
P®). CnenoBarenbHO, B OJHOM ClIydae BCE CBOJUTCS B MPUTOJHOMY KIIHIIY, a B
JIPYTOM — K UCIIOJIb3yeMOMY. YTIOTpeOsieMble MOHATHSI HE TTO3BOJISIOT BEIPA0OTATh
€IMHBIX MOAXOJ K OMPEACIICHUIO «KWIUILEY. [[aHHbIE TEPMUHBI IPUIAIOT PA3HBIN
CMBICJT KaTErOPUM KUJIUIIE, U HE MOHATHO MOYEMY B OJJHOM MECTE €IUHCTBEHHOE
YHUCJIIO, @ B IPYTOM MHOKECTBEHHOE.

Takke CTOUT OTMETUTH, YTO AAHHBIC ONPEACIIEHUS PAZHATCA C MOHATHEM
KWINIIA B YaCTHOM MpaBe, IJI€ HE HA3bIBACTCS TAKOM MPHU3HAK JKWIMIIA, KaK
«HCTOJIb3YEMOCThY». [laHHBI NMPU3HAK HE COBCEM KOPPEKTEH ISl ONPECICHUS
YKIJINILA, TOCKOJIBKY ITPUBOJAUT K OYEHb IIIMPOKOMY OHUMAKO MOHATHS Xuiauua. B
TaKOM TOHUMAaHHHM K TEPMUHY >KWIMILE MOKHO OTHECTH BCE UTO YTOJHO, JaXKE
najaTky, 3eMJIIHKY U T.11. [ToaTomy nienecoodpazno npusegenue crarbu YIIK PO B
coorBeTcTBUE cO crarbel YK P®, a Ttakxke paccMOTpeHHUE BO3MOXKHOCTH
pa3pabOTKU €IMHOTO TMOJAXO0Ja K TOHSATUIO KUJIMINA, HampuMmep, IyTeM ero
3akperuieHus B JKwmmHoM koaekce P®d. Muaue HEmoOHATHO KakodW OOBEKT B
JTAHHOM cJlydae 00J1a/1aeT HEMPUKOCHOBEHHOCTHIO.

OTHOCUTENBFHO COCTaBa JAHHOI'O TMPECTYIUIEHHS] MOXHO OTMETHUTh
cinenyromiee. OOBEKTOM NPECTYIUICHUS SIBISIOTCS OOIIECTBEHHBIE OTHOIICHMUS,
BO3HUKAIOIIME I[P peAU3alMU MpaBa HA HENPUKOCHOBEHHOCTh IKUJIMIIA,
3aKkperuieHHOro B cT. 25 Konctutyiuu Poccuiickoin ®enepanumu.

OOBEKTUBHOM CTOPOHOM fBIIAETCS OOLIECTBEHHO-OMAcHOE JesHuEe, B
YaCTHOCTH HE3aKOHHOE MPOHUKHOBEHUE B KUJIMILE, COBEPIIEHHOE MPOTHUB BOJIHU
POKUBAIOIIETO B HEM JIMIla WiIM 0e3 3aKOHHBIX Ha TO OcHOBaHUU. [lpu sTom
MIPOHWKHOBEHUE MPEANOIaracT NPOTHBOIIPABHOE TAWHOE UM OTKPHITOE BTOPKEHUE
B KkurIIe?!4, D10 BropkeHne BeIpaKaeTcs Kak B QU3MIECKOM IPOHMKHOBEHUH, TAK

N B 3a6paCBIBaHI/II/I B JKWJIMIIC HOPEAMETOB, YCTAHOBJICHHM IIPOCITYHIMBAIOIIMX

214 Tocranosnenue [Tnenyma Bepxosroro Cyma P® ot 27.12.2002 N 29 (pex. ot 15.12.2022) "O cyne6Hoii TpakTHKe
No JelaM O Kpaxe, Tpabexe u paszdoe" // CnpaBouno-mpaBoBasi cucrema «Koncynbrant IImocy. URL:
https://www.consultant.ru/document/cons_doc LAW 40412/ (nata oOpamenust: 19.10.2024).
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YCTPOICTB WM CPEACTB BU3YyajdbHOro HaOmoaeHus. Ilpu 3ToM mpecrymnieHue
OKOHUYEHO C MOMEHTa MOJy4eHHUS JOCTYyINa Wik (HaKTHIECKOro JOCTyMa B MPeIesbl
KUIMILA HE3aBUCUMO OT IPOAOJDKUTEIBHOCTH TaKOr0 JOCTYIA.

CyObexToM sIBIsieTCS JTF000€ BMEHSIEMOE JIMIIO0, JTOCTUTIIIEE OMPEIETICHHOTO
Bo3pacta — 16 jer, b0 TOIKHOCTHOE JIMLIO, UCHIOB3YIOLIEe ISl TPOHUKHOBEHUS
B JKWJIHUIIE CBOE CIy)KEOHOE MOJOXKEeHHEe. A CYOBEKTHBHOW CTOPOHOM SIBIISETCS
IPSIMOU YMBICEII.

Takum o00pa3oM, B YrojJOBHOM TIpaB€ HEMPUKOCHOBEHHOCTH IKUJIMINA
MMOHMMAIOT, C OJHOM CTOPOHBI, KaK TapaHTUIO OCYIIECTBIICHHUS] YACTHOM >KU3HU B
3aKpbITON 00cTaHOBKE, KOMGOpTE, IE JHUIIO0 CAMOCTOSTEILHO OMPEICNSIET CBOM
00pa3 *KHU3HU U CPepbl CBOCH NEATENLHOCTH, a C IPYroi CTOPOHBI, KaK 3allUTy OT
HEIMPAaBOMEPHOT'O BTOPKEHUS B AKUJUIIE TOCYJaPCTBEHHBIX OPTaHOB, TOJPKHOCTHBIX
JIUILI, OCYILECTBIISIOIIMUX TPOU3BOJICTBO MO JI€TY U TPEThUX JIULI.

B 00oux cuTyarusix HapylieHHueM HEMPUKOCHOBEHHOCTHU >KHMIIUINA SIBIISIETCS
UMEHHO HE3aKOHHOE MPOHUKHOBEHHE. Opnaxo 3aKOHOJATENbCTBOM
PEAYCMOTPEHBI ClIy4au, KOI/la MPaBO HA HEMPUKOCHOBEHHOCTH >KUJIMIIA MOXKET
OBITh OrpaHUYeHO. BBIACIAIOT clenyromue BUALI 3aKOHHOT'O MPOHUKHOBEHUS:
UCTIOJTHEHNE CYNEOHBIX peNIeHUH, ONEePaTUBHO-PO3BICKHBIE  MEPOIPHUSITHS,
MIPOBEICHUE CJICJICTBEHHBIX JACHCTBHI (OCMOTp, BBIEMKa, OOBICK B JKUJIHUIIE),
MOJy4EHUE CBEICHUW O MPECTYIJIEHUH U JIp., & TAKXKE COBEPLICHHUE JIEVCTBHM,
CBSI3aHHBIX C HEOOXOJUMOCTBIO CIIACEHUS KU3HU U 370POBbs UEJIOBEKA.

Hanmuume  BO3MOKHOCTM ~ 3aKOHHOTO  NPOHUKHOBEHHS B JKWJIHWILE
Oo0yCTIOBIMBa€T HEOOXOAMMOCTh YCTAHOBJICHHUS TMPEJEIOB IPABOMEPHOCTH
POHUKHOBEHUS. [IpaBOMEpPHBIM SIBISETCS MPOHMKHOBEHHE B KUIUIIE, KOTOPOE
uMeer OOOCHOBaHHME, COBEPLIEHHO JIOJDKHOCTHBIM JIMIOM C  COOJIOACHUEM
ONpEeIETICHHON MPOUEAYPHl U MPU HATUYUH TMPEABAPUTEIBHOTO U MOCIEAYIOIIETO

Cye0HOro KOHTpoIs?,

215 penpkuna E.A., Apxunosa M.B. Ykas. cou. C. 75.
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Hccnenyst HEMpUKOCHOBEHHOCTD KUJIUIIA, TAKXKE CTOUT OTMETUTh, YTO Ha
CErOJHSAIIHUN JI€Hb AaKTYyaJlbHbIM SIBIISIETCSI BOIPOC OTHOCUTEIIBHO MPEIEIIOB
3aIMThI CBOETO KUJIUIIA B CJIydae MPOHUKHOBEHUS B HETO MIOCTOPOHHUX JIULI.

17 ntons 2024 rona B ['ocynapcteennyto Jlymy Poccuiickoit @enepariuu Ob11
BHECEH 3aKOHOMPOeKT?!®, B HeM mpejjiaraeTcst 3aKpenuTh IPaBo Ha 3allUTy CBOEH
TEPPUTOPUU TPU MPOHUKHOBEHHM B kuiuiie. [Ipm 3ToM udenmoBeka HE JOHKHBI
MPUBJIEKATh K OTBETCTBEHHOCTH.

Peub uaer o Tom, 94TO ACUCTBUS OOOPOHSIONMIETOCS JIHIlA, HAITPABICHHBIE HA
3allUTY OT MOCATaTEeNbCTBA, COMPSKEHHOTO C HACUIIUEM, ONACHBIM JJIS €r0 KU3HU
WIHM KU3HU HAXOMSIIMXCS PAJIOM C HUM JIMI], WJIK C HEMOCPEACTBEHHOW yrpo3oi
NPUMEHEHUS TaKoro Hacwius, Ju00 Ha 3alUTy CBOEr0 WMYILIECTBA IMPH
HE3aKOHHOM TPOHUKHOBEHUU MOCSTAIONIETO JIMIA B €r0 >KWIUIIE, HE SBISIOTCS
MIPEBBILIEHUEM MPEAEIIOB HEOOXOAMMOUN 0OOPOHBI.

[TpuurHO¥ pa3pabOTKH TaKOT0 MPOEKTA, KaK YKa3bIBAIOT ABTOPHI, MOCTYKUJIA
HEOOXOJIMMOCTh HE TOJIBKO 3aKpEMUTh IaHHOE MPaBo, HO U MEPEIOMUTDH CYACOHYIO
MPaKTUKY, KOTOpasi CBUJIETEILCTBYET O TOM, UTO PEIICHUE 3a4aCTYI0 BBIHOCUTCS HE
B MOJIb3Y JIML, TPUYUHSIONMX BpPEJ B COCTOSHUM HEOOXOIMMOM OOOPOHBI. DTO
daktuueckn 3akpenut moaxon BepxoBHoro Cyma Poccuiickoit deneparuu o
Ipe3yMIIIUKY HEBUHOBHOCTH 3amumiaronierocs?t’. I'paxx1anuH, KOTOPbIH 3al1IIaeT
ceOst Ha TePPUTOPHUH CBOETO JKUJIUIIA MPHU SBHOM WM MOTCHIIMAIILHON yrpo3e, He
JIOJKEH BIIOCJIENICTBUM JIOKA3bIBaTh CBOI0 HEBUHOBHOCTb M HAXOJMUTHCSI HA CKaMbe
MOJICY/IUMBIX.

Kak moguepkHyi1, OIMH U COCTaBUTENEN 3aKOHONPOeKTa: «Hama no3unus no

JaHHOMY BOIIPpOCY OCTACTCA HpHHHHHHaﬂbHOﬁ, U MBI IIPOAOJDKNM HACTaMBATb Ha

216 3akononpoekT Ne 648716-8 «O BHECEHNH M3MEHEHHUS B CTaThIo 37 YronoBHOro Koaekca Poccuiickoit @eneparuu
(B yacTu yTOUHEHHs mpenenoB Heobxoammoit obopousl)». URL: https://sozd.duma.gov.ru/bill/648716-8 (mara
obpamrenus: 20.10.2024).

27 MMocranosnenue ITnenyma Bepxosroro Cyaa P® ot 31.05.2022 N 11 "O BHECEHHU U3MEHEHHIT B TIOCTAHOBICHHE
[Tnenyma BepxoBHoro Cyna Poccuiickoit ®enepanuu ot 27 centsiops 2012 roga N 19 "O npumMeHeHun cygamu
3aKOHO/IaTENbCTBA O HEOOXOAMMOW OOOpPOHE W TNPUYMHEHHH BpEAa NpH 3aJepKaHdU JIUIA, COBEPIIUBIIETO
npectymieHue" /! CrnpaBo4yHO-TIpaBOBast cucrema «KoHcynpTant [Trocy. URL:
https://www.consultant.ru/document/cons_doc LAW 418018/ (mara obpamienust: 20.10.2024).
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cBoell mo3uruu: ««Moi 1oM — Mo KpenocTh!». OOOPOHSAIOMMICS JOIKEH OBITH
YBEPEH B TOM, UTO HE MOMNAJET HAa CKAMbIO MOJCYIUMBIX, 3alUIIasi OT arpeccopoB
ce0s ¥ CBOIO CEMBIO, CBOUX ONM3KUX»»?LE,

OnHako, CTOUT OTMETUTh, YTO JAHHBIA 3aKOHONPOEKT BHOCHUTCS B
locymapcrBennytro Jlymy yxe S5 pa3. IlpaBoBoe ympasienue Amnmapara
l'ocymapcrBennoit Jympr P® chnpaBeanuBo OTMEUYaer, 4YTO JCHUCTBUSA B
MPEJIOKEHHON HOBOM HOpPME, OXBaThIBalOTCA JAeurcTByromier 4.1 cr. 137. Ona kak
pa3 HE KOHKPETU3UPYET CUTyal[Md OTHOCUTEIBHO >KUJIMIIA, @ TOBOPUT B IIEJIOM O
3alllUTe TpaB JIMIA, B 4Yb€ JKHUIHUILE KTO-TO MPOHUK. Takxe, OoTMedaercsi, 4To
npeajaraeMas HopMa MPUBOJUT K PACHIUPEHHI0 HEOOXOAMMOW OOOpOHBI BBUIY
HEBO3MOXKHOCTH OIIEHUTh COPa3MEpPHOCTh JeHCTBUM obOoponstomerocs. U
UCIIOJIb3YETCS TEPMHUH «PSOM», KOTOpPhIE HE TOJBKO caM Mo cede sBIsieTcs
HEOIpPEACICHHBIM, HO M CYXaeT KpYr CYOBEKTOB, BBIIENSAS TOJBKO Camoro
OOOPOHSIOIIETOCS M JIML, HAXONAIIUXCA ¢ HuM pagom?®, BaxHo M TO, uTO Ha
YpOBHE BBICIIEH CyneOHONM MHCTaHIMU OBLIO OTMEYEHO, YTO MPOHUKHOBEHHUE B
Kuuie o0JaJaeT CBOMMU OCOOCHHOCTSIMH. B  4YacTHOCTH, HEOJIHOKpATHBIC
MOMNBITKYA MTPOHUKHYTH B JKWJINILE, HAJTMYUE B JJOME KEHBI U JETeH, BhICKa3bIBAHUE
uM yrpo3 Obim  yuTeHsl BepxoBHbiM Cymom P®, KOTOphIi MTOCTaHOBUI
onpaBaTenbHbIi mpurosop mo aeny N 25-Y123-12-K4 220,

HccnenoBanre HENMPUKOCHOBEHHOCTH B YrOJIOBHOM IMpaBe MPUBOJIUT K
CJIEIYIOIIMM BBIBOJAM:

- roCyJapcTBO MPU3BAHO 00ECTIEUNBATH 3AIUTY MpaB JIHYHOCTU. OTHUM

N3 TaKuxX TIIpaB SABJEICTCA HCIPUKOCHOBCHHOCTb, KOTOpasA HaxoAUT CBOC

28 B Tocmyme NpelIokHIM HEe HaKa3blBaTh 3a €aMOOOOpOHY mpu 3ammre kumuma». URL:

https://rg.ru/2024/06/17/v-gosdume-predlozhili-ne-nakazyvat-za-samooboronu-pri-zashchite-zhilishcha.html ~ (zara
obpamrenus: 20.10.2024).

219 3axmouenne IIpaBoBoro ympapnenus Anmapata [ocymapctBenHoit Jymel Poccuiickoit ®emepamuun URL:
https://sozd.duma.gov.ru/download/8bb096ea-b568-4567-ad50-b4386d6f4550 (nara obpartenus: 20.10.2024).

220 QOnpenenenne CyneOHOM Kosulernu mo yroiaoBHeiM jenam Bepxosnoro Cyma Poccuiickoil ®emepauuu ot
05.09.2023 N  25-V][123-12-K4 // CupaBouno-mipaBoBasi cucrema «Koucymprant Ilmoc».  URL:
https://legalacts.ru/sud/opredelenie-sudebnoi-kollegii-po-ugolovnym-delam-verkhovnogo-suda-rossiiskoi-federatsii-
0t-05092023-n-25-ud23-12-k4/ (nara obpantenus: 20.10.2024).
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3aKpeIUIeHHE B 3aKOHOJATEJhCTBE PA3MYHBIX OTpaciiei mpaBa, B TOM YHUCIE B
yrOJIOBHOM IIPaBE;

- YJTOJIOBHOE TPABO HMMEET BaKHEHWIee 3HAYEHUE, TaK Kak IMPHU3BAHO
3aIUIIaTh JTUYHOCTh W BCE YTO C HEW CBSA3aHO OT HE3aKOHHOTO BMEIIATEIhCTBA
IpYrMX  JHI, TO €CTh TapaHTUPOBATh  YroOJIOBHO-TIPABOBYIO  OXPaHY
HENIPUKOCHOBEHHOCTH, HApPYyIIEHNE KOTOPOH MPUBOINUT K IPUYNHEHHUIO CEPHE3HOTO
yiiepba, Kak MOPaJIbHOTO, TAaK U MaTePUATBHOTO;

— HEMPUKOCHOBEHHOCTh HE 00JamaeT aOCOMOTHBIM XapakTtepom. OHa
OTpaHMYEHA U PErIAMEHTHPOBAHA MTPaBOM, HHTEPECAMH U CBOOOaMU JAPYTUX JIMII.
[IpenycMOTpeHbl crienranbHbIe MEXaHU3Mbl OTPAaHUYCHUS HETPUKOCHOBEHHOCTH,
KOTOPBIE OCYIIECTBIISIIOTCS UCKIIOYUTEIHHO B COOTBETCTBUU C 3aKOHOM U B paMKax
YCTaHOBJICHHBIX MTPOIIEYD;

- JUYHAS ~ HEMPUKOCHOBEHHOCTh B YrOJIOBHOM  TIpaBe  HMeEET
CUCTEMOOOpa3ymollree 3HAYEHUE, TaK KaK JIMYHOCTh HEPa3phIBHO CBS3aHA C
Apyrumu Ojaramu, KOTOpBIE MOAJIEKAT 3aIIUTE CO CTOPOHBI rocynapcTaa. [Ipu sTom
JMYHAsI HEIPUKOCHOBEHHOCTD SIBJISIETCS ITUPOKUM IMMOHATHEM, BKIIFOUAIOIIEM B Ce0s
HEMPUKOCHOBEHHOCTh YaCTHOM KU3HU W KWJINIIA, TATHBI TIEPEMUCKH TeIe(OHHBIX
NIEPErOBOPOB  WJIM HWHBIX COOOIICHWH; pasrjalleHus] TaWHBl YCHIHOBIICHHSI
(ynouepeHusi) u T.J.

[ToaTOMy JHMYHYHO HENPUKOCHOBEHHOCTh B YrOJIOBHOM IIpaBE€ MOXHO
OTIPE/ICITUThH KaK:

a) HEJOMYCTUMOCTb (DU3MYECKUX, TICUXHMYECKUX U  HPABCTBEHHBIX
MOCSTATEILCTB HA JINYHOCTh U €€ HEMPUKOCHOBEHHOCTh CO CTOPOHBI TOCYIapCTBA U
TPETHUX JIUII;

0) HEBMEIIATEIHLCTBO B YaCTHYIO JKU3Hb YEIIOBEKA CO CTOPOHBI MHBIX JIUIT;

B) 3aIlIUTY OT HE3aKOHHBIX U HEOOOCHOBAHHBIX MPOIIECCYATbHBIX JICHCTBUIA;
(apecToB, 0OBICKOB, BEIEMOK, OCBHJICTECIILCTBOBAHUI U WHBIX IPUHYIUTEIBHBIX MEP

CO CTOPOHBI TOCYAAPCTBA U €r0 JOJKHOCTHBIX JIMII).
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- HEMPUKOCHOBEHHOCTh YaCTHOW >KU3HM B YIOJIOBHOM IIpaBE€ — 3TO
HEBMEIIATEIbCTBO B YACTHYIO KM3Hb UEJIOBEKA W 3allluTa CBEICHUI JUYHOTO U
CEMEMHOr0 XapakTepa, JUYHbIX TallH U MEPCOHAIBHBIX JAaHHBIX OT MOCSATaTEIbCTB
CO CTOPOHBI TOCYIAPCTBA U TPETHUX JIUII.

CoBepIiieHue AesTHUS B BUIC COOMPAHUS U PACIIPOCTPAHEHUS dTUX CBEICHUM
Haka3zyemo. Ho ecTh u JedcTBuUs, HE MPEeayCMOTPEHHBIE 3aKOHOAATEIHCTBOM, HO
obJaaromme CXoxel MpUPOJIoN, HalpuMep, XpPaHCHUE W HCIIOJb30BaHUE TAKUX
CBEJICHUM, YTO CBHUJIETEIBLCTBYET O HEOOXOIUMOCTH JOPAOOTKH OOBEKTUBHOM
CTOPOHBI JAHHOTO MPECTYIICHUS;

- HEMPUKOCHOBEHHOCTh KUJIUIA — 3TO 3alllUTa MECTa MPOKUBAHUS U
npeObIBaHUsT YeJIOBeKa W MH(OpPMAIIMM O €ro YacTHOM >KM3HU OT rocyJapcTBa M
TPETHUX JIUII.

OTHOCUTENTLHO  HEMPUKOCHOBEHHOCTH  JKHJIMIIA  TpeOyeTcss  YeTKoe
3aKpEIUICHUE B 3aKOHOJIATEJIbCTBE €IMHOrO IOAXO0JIa K OMNPEACIICHUIO MOHSTUS
YKUIIUIIIA, KOTOPO€  MO3BOJIUT  YETKO OTPENICTUTh, 4yTO  SABJISIETCH
HETPUKOCHOBEHHBbIM. OCHOBOW  TAaKOro OMNpPEACICHUS MOMKET IOCITYKHUTh
npuMmeuanue k ctatbe 139 YronoHoro koaekca Poccutickoit denepariuu.

Takum 00pa3zoM, YroJIOBHOE MPaBO PEryaUPyeT BOMPOCHI FOPUIAUECKON
OTBETCTBEHHOCTH, TPUMEHSIEMOI B Cllydae HApPyIICHUS] HEMPUKOCHOBEHHOCTH, TEM
caMbIM oOOecTieunBasl 3aIlUTy OT TMPOM3BOJBLHOTO BMEIIATEIBCTBA CO CTOPOHBI
rocyJapcTBa M JIPyrux Jinil. Takke yCTaHABIIMBAIOTCS CIEIHATbHbIE MEXaHU3MBbI
OTpaHUYCHUSI HEIPUKOCHOBEHHOCTHU, KOTOPBIE OCYIIIECT BIISIOTCSA UCKIIOYUTEIHLHO B

COOTBCTCTBHUHU C 3dKOHOM U B paMKaX YCTAaHOBJICHHBIX IIPOLCAYP.
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3.4. Hucmumym HENPUKOCHOBEHHOCMU 6 YCJloBUAX paA36UMUA COBPDEMEHHbBIX

mexHo 102Ul

B neMokparnueckoM TpaBOBOM TOCYJAapCTBE KaXKIAOMY  YEJIOBEKY
IPEeIOCTaBICHa BO3MOKHOCTh KOHTPOJMPOBATh MH(poOpMaliuio o cedbe u 0 cBoei
KHU3HU, a TaK)Ke MPENsATCTBOBATh Pa3rJIalllEHUIO0 CBEACHUN JTMYHOTO, CEMEHHOro U
MHOTO0 XapakTepa Apyrum juiam. JlanHas BO3MOKHOCTh MPEAYyCMOTPEHA TPABOM Ha
HEMPUKOCHOBEHHOCTh YACTHOM JKM3HM, KOTOPOE MPHU3HAETCS M TapaHTHUPYeTCs
MHOTUMHU COBPEMEHHBIMHU TOCYIaPCTBAMHU.

B nepByro ouepenb, HENPUKOCHOBEHHOCTh YAaCTHOM XM3HHU HAXOJIUT CBOE
BBIPR)KEHUE B PAa3IMUHBIX MEXIYHAapOJHBIX AOKyMeHTaX. BceoOuias aexmnapanus
npaB 4esnoBeka (cT. 12) u MexnyHapoaHblil MAaKT TPaXAaHCKUX U MOJUTHYECKUX
npaBax (cT. 17) ycTaHaBIMBaIOT 3ampeT HAa MPOHU3BOJIBHOE BMEMIATEIHCTBO B
JUYHYIO U CEMEUHYIO JKU3Hb, MTOCSITaTebCTBO HA HEMPUKOCHOBEHHOCTD JKUJIMILA,
TaliHy KoppecnoHaeHunu. KonBeHuus o npaBax pedenka (ct. 16) npenocrasiser
paBO Ha HEMPUKOCHOBEHHOCTh YACTHOM JKM3HM W 3alpeliaeT pacnpoCTpaHEHHUE
TallHbl yChIHOBIEHUS (ynouepeHus). KoHBeHIus 0 mpaBax HMHBAIUMIOB (CT. 22)
3aKpeIuIieT MpaBO Ha HENPUKOCHOBEHHOCTbh YAaCTHOW JKM3HU W 3alIUTy OT
pasriamieHus CBEACHUM O JIMYHOCTH, COCTOSHUM 370POBbSl U pPEaOMIMTALIMH.
KonBeniust o 3ammre (u3nueckux JUI] B OTHOIICHUH aBTOMATHU3MPOBAHHOM
00pabOTKM JaHHBIX JIMYHOIO Xapakrepa (cT. 1) mpoBo3sriamaer ooecrnedeHue s
KOKIOr0 (PU3UYECKOro JHIA, ..., YBOKEHUS MpaBa Ha HEMPUKOCHOBEHHOCTD
YaCTHOM U3HU B OTHOIIEHWU aBTOMAaTU3MPOBAHHON 00pabOTKU KacaroIIUXCs €ro
MEePCOHAJILHBIX JaHHBIX.

B HanmoHaibHOM 3aKOHO/ATENbCTBE MHOTUX JIEMOKPATHUECKUX FOCY1apCTB
HEMPUKOCHOBEHHOCTh ~ YAaCTHOM JKM3HM  M3HAYaJIbHO  yCTAHABIMBAaeTCd B
KOHCTUTYLHSIX rocyaapcTtB. Kpome Toro, B rocy1apcTBax €CTh OTAENIbHBIE 3aKOHBI,
KOTOpBIE COAEPKAT MOJOKEHHSI, KaCaroUIUECs] HEMPUKOCHOBEHHOCTH B YCJIOBHAX

uHpopmaruzanuu. [lpumepamu MoryT ciykuth 3akoH KaHajsl o 3amure JMUHON
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uHpopmau 1 3MeKTpoHHbIX AokyMeHTax 2000 roxa, 3akoH fnoHuM O 3amure
mnanor uHpopmanuu 2003 roga, 3akoH ABcTpaiimu o npuBaTHocTH 1988 rona,
3aKOH APreHTUHBI O 3alIuTe NepCcOHANbHBIX JaHHbIX 2000 roma u np.

IIpu sTOM paccMaTpuBaeMoe MpaBO UMEET CBOIO CIEUU(UKY B MPABOBBIX
CUCTEMaxX TOCYyAapcTB. B aHII0-aMepUKaHCKOM IpaBe HCIOJIb3YEeTCss TEPMUH
«mpaiBecw», KOTOpPBIM BKIIOYaeT B ce0s (pusnyueckyro, HUHPOPMAIMOHHYIO,
KOMMYHUKAalIUOHHYI0O M TEPPUTOPUANIbHYIO TpHUBaTHOCTb. B  eBpomeiickux
roCy/IapCTBaX OXPAHSIOTCSA OTAEIbHBIE CTOPOHBI YACTHOM JKU3HHU U 3aKPEILISIOTCA

WX rapatun’?,

Takke eCTp rocylapcTBa, B KOTOPBIX HENPUKOCHOBEHHOCTh
YaCTHOMW U3HU BBITEKAET U3 IPYTUX IIPaB U CBOOO/] UETIOBEKA, HAIIpUMeEp: IIpaBa Ha
cB00OOY, CBOOO/IBI BRIPAKEHUSI MHEHUS HJIM BOSHUKAET KaK PEIUTHO3HAs IIEHHOCTb.
Ho HecMmoTpst Ha cOOCTBEHHYIO CTIELIM(PUKY, €TUHCTBO COJIEPKAHUS TOJOKEHUN O
HEMPUKOCHOBEHHOCTH YaCTHOMW JKU3HU HE OTPUIIACTCSL.

B Poccuiickoit ®enepaunn cr. 23 KOHCTUTYUHMH TapaHTUpPYET IpaBO Ha
HETPUKOCHOBEHHOCTh YaCTHOM KU3HHU, IMYHYIO U CEMEMHYIO TalHY, 3alIUTY CBOEU
YECTH U JOOPOro MMEHU; MPaBO Ha TalHY MEPENUCKH, TeIe(OHHBIX MEPErOBOPOB,
Mo4YTOBBIX, Tenerpagueix u uHbIX coobOmeHuid. Ct. 24 Kouctutymuu PO
yCTaHABJIMBACT 3allpeT Ha cOOp, XpaHEHWE, HUCIOIH30BAaHUE W PACTIPOCTPAHCHHE
uH(OpMALIMK O YACTHOM KU3HHM JIM1A O€3 €ro Coriacusl.

B 3akone 00 mHboOpManmy, WHOOPMAIMOHHBIX TEXHOJOTHSIX U O 3aIIHUTe
uHdopMalMK JaeTcd omnpejaesieHue WH(OpMaIMd M YCTAHOBJIEHBI KIIIOUEBBIE
IpaBWia HCIOJb30BaHUA HH(POPMAIMOHHO-TEJICKOMMYHUKAIIMOHHBIX CETe W

222

TpeOOBaHUS K 3amuTe HHPOPMAIUU B 3akoHe O mEpCOHANBHBIX JAHHBIX

HamOoJiee KOMIUICKCHO YperyjaupoBaHbl BOIPOCH], Kacaromuecs o00paboTKu

22! Apnees JI.A. Vkas. cou. C. 114.

22 DenepanbHblii 3ak0oH "O6 MHPOPMalUH, MHPOPMALMOHHBIX TEXHOJOIUAX M O 3amure MH(opManuu" OT
27.07.2006 N 149-03 // CrpaBo4yHO-TIpaBOBast cUcTeMa «KoHcynbTaHT [Trocy. URL:
https://www.consultant.ru/document/cons_doc_ LAW 61798/ (nara obpamenus: 26.10.2024).
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MEPCOHAJIBHBIX JAHHBIX — cOOpa, XpaHEHHMsI, PACIIPOCTPAHEHHS] M UCIOJIb30BAHUS
MH(POPMALMH O YACTHOM JKU3HU?Z,

AHanu3 BbIIEYKAa3aHHBIX HOPM, a TAK¥KE IMOJI0KEHUN O HEMPUKOCHOBEHHOCTH
B TPaXXJaHCKOM, YIOJOBHOM W HHOM IIPaBOBOM pETrYJIMPOBAHUM ITO3BOJISET
BBIICIUTh  CIEAYIOIIME COCTaBIIAIONIME COJAEpKAHUS HENPUKOCHOBEHHOCTH
YaCTHOM XKW3HU: CBEICHMUSA JUYHOIO M CEMEMHOIO XapakTepa, JUYHbIE TauHbI U
NepCcOHAIbHBIEC JAHHBIE.

OTHOCHUTENIBHO CBEIEHUI JIMYHOTO U CEMEHHOr0 XapakTepa, JUYHBIX TaiH
peub uaeT o mMo0oil MHPOpPMAalMM, UMEIOLIEHCS B CHIY MPUHAIICKHOCTH K
KOHKPETHOMY YEJIOBEKY, JIM0O B cuily (pakTa oOiagaHuss UM 3TOM MH(pOpManueil.
3amuTe nmoAsiexkar: a) HHpopMaIus, Kacaroascsi MpOKUBAaHUS WU PeObIBaHUS B
KWinnle, OOLIEHUs, JIMYHOIO PAa3BUTHS, YBJIECUEHUH, OOY4YEHHs, CEMEWHOro
MOJIOXKEHHSI U CEMBH B LIEJIOM, BHEIIHEr0 OOJIMKA, (PU3HMYECKOT0 U MCUXUYECKOIrO
COCTOSIHUSA U T.JI.; 0) TailHa TeJIeQOHHBIX IEPETOBOPOB, KOPPECTIOHACHIIUY U UHBIX
COOOIlIEHMI, TailHa YCBHIHOBIEHUS (yAouyepeHus), BpaueOHas, aJBOKAaTCKasd,
OaHKOBCKasi, KOMMepUecKasi U HHas TailHa.

Ilon mnepcoHanbHBIMM JAHHBIMA TOHUMAaeTcad Jio0asg HHpopMaus,
OTHOCSLIASICS K ONpPENEJICHHOMY WJIM OIpEAEISIEMOMY Ha OCHOBAaHHHM TaKOW
uHpopMa (HU3HMYECKOMY JUIY, [O3BOJIAIONIAs WACHTU(MULIHUPOBATH €ro HU
OTIENUTh OT APYTUX JIMI, Hampumep: (aMuius, uMs, OTUYECTBO, JaTa U MECTO
POXAEHHUS, aJpec NPOKUBAHUS WIM NpeObIBaHUS, CEMEHHOE M MMYILECTBEHHOE
noJjoxeHue, o0pazoBanue, npodeccus, noxoasl, ouomerpuueckue nanusle (AHK,
OTIIEYaTKH MaJbLEB, CETYATKa Ija3a, OTKIOHEHUS B Pa3BUTUHU WU T.O.) U JAPYTOE.
3aKOHOM perynupyercsi cOop XpaHEeHHe, UCTI0JIb30BAHNE U PacTIpOCTPaHEHHUE TaKOU
uH(popmaru. 3anmTa 3TUX TaHHbBIX [IpeanonaraeTcs npu ux oopadorke. IIpu atom
IPEJOCTaBICHUE JAaHHBIX JOJDKHO MPOUCXOAUTH C corjacus Jmua, Jubo B

COOTBCTCTBHH C 3aKOHOM. HaHpHMep, YCJIOBCK IIO CBOC BOJIC MOXKXCT IICPCAABATDH

23 DenepanbHblii 3ak0H "O nepcoHanbHBIX JaHHBIX" oT 27.07.2006 N 152-®3 // CupaBouHO-NIpaBoBas cUcTeMa
«Koncynprant IDmoc». URL: https://www.consultant.ru/document/cons_doc LAW 61801/ (mara oOparenwust:
26.10.2024).
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JUYHBIEC JaHHBIC TMPU 3aKIOYEHUH JOTOBOPOB. JIMOO 4YacTh CBEJAEHUN MOXKET
coOuparbcsi 0e3 ero corjiacusi, HO 1O 3aKOHY, HampuMep, IPHU OINEepPaTHUBHO-
PO3BICKHOW JIESITETbHOCTH, YAaCTHOW JETEKTUBHOM W OXPaHHOM JIE€STEIbHOCTH,
OCYIIECTBJIICHUH MPABOCY M, TOCYaPCTBEHHOM CITyK0€ U T.J.

Bce npencraBieHHbIe BbIIIE CBEAEHUS SBIAIOTCS MH(OpManuend 0 4acTHOM
KU3HU 4YEJIOBEKa, MOJJIeKAIIeH 3allluTe CO CTOPOHBI TrocynapctBa. OnHakxo,
HECMOTpPSI Ha ATy 3alUTy, JUHAMUYECKOE Pa3BUTHE OOIIECTBEHHBIX OTHOIICHUH,
MOSIBJIECHWE HOBBIX CPEACTB KOMMYHHUKAIMM M UCIOJIb30BAHUE COBPEMEHHBIX
TEXHOJIOTUN MPUBOMAST K TMOSBICHUIO PA3JIHYHBIX MPOOJIEM, C KOTOPBIMH CETOJHS
CTAJIKMBAE€TCA KAaK 4YEJOBEK, TaK M TocydapcTBO. B dactHoCcTH, pa3BUTHE
uH(pOpMATH3AIIMU U CICAYIOMICH 3a Hel NHU(pOoBU3AIMN CTABUT TIOJ YIPO3Y
HEMPUKOCHOBEHHOCTh JTMYHOU MH(POPMAIIUU YEIOBEKA.

B cBsa3u ¢ pa3BuTHeM HWHQPOPMAIMOHHBIX TEXHOJOTMW MU MEPEXOJOM K
uH(popMaTU3aIuK OOIIECTBA BO3HHUKIO MHOXKECTBO YIp03 HEMPUKOCHOBEHHOCTH
YaCTHOW JKM3HU. Takumu yrpo3amu SBISIIOTCS, HAIOpPUMEP: MCIOIb30BaHUE
TEXHOJIOTUH OTpeCICHNs] MeCTOHAaX 0k IeHus1 00beKTOoB (GPS), Texnonorun RFID-
METOK C TOMOIIBI0 KOTOPOW MOXHO OTCIEAUTh MEPEMEIICHUE HOCHUTENEH,
OMOMETPUYECKOM  CHUCTEMBbI,  WACHTU(PUIMPYIOIMIEH  YeJOoBeKa MO  €ro
(U3HOIOTUYECKUM U TIOBEJICHUYECKUM YepTaM, BICOKOTEXHOJIOTMYHBIX TACIIOPTOB
C MUKPOYHUIIAMU U T.J.

Eme OJTHOU yIpo30u UH(pOPMaIIMIOHHOT' O oOrrecTBa ISt
HEIIPUKOCHOBEHHOCTH JIMYHOCTU SIBIIFOTCA TPAHCIPAHUYHBIE IOTOKH JAHHBIX B
KOMIIBIOTEPHBIX ceTsAX. OHM YHOCAT TIEPCOHANIbHBIC JIaHHBIE 3a MPEJEIb
rocyJapcTBa U €ro HallMOHAJIBHOW CUCTEMBI 3alllUThl MEPCOHANBHBIX JTaHHBIX, K
KOTOPBIM OTHOCSITCSI HE TOJBKO OHMOMETPUYECKHE JaHHbIe, HO U BpeMs U

KOJIMUECTBO MOCELIEHUH Pa3IMYHbIX CAUTOB B MHTEpHETE 2,

224 Tamxues X.M. 3ammura yacTHOM xu3HM B LUQpPOBYIO 3moxy // YKypHan 3apyGeKHOTO 3aKOHOAATENbCTBA M
cpaBHUTENBHOTO TpaBoBeneHus. 2019. Ne 6(79). C. 5-20.
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[IpuBeneHHBIE TpPUMEpPHI  YI'PO3, CO3/IaBaCMbIX  HMH(POPMAITMOHHBIMHU
TEXHOJOTUSMH, CBHUJIETEILCTBYIOT O TOM, 4YTO HMH(pOpMAaTHU3alUs KaK MPOIECcC
pa3BUTHS 00IIIECTBA HE BCET/1a UMEET MOJIOKHUTEIbHBIN pe3yibTaT. Kak mokassiBaet
paKkTUKa, HMHPOpPMATHU3AIMS MOXKET MPUBECTH K TOTAILHOMY CIEKEHHUIO 3a
JTFOBMHU, Kpake OMOMETPUYECKHX JAHHBIX, YTEUKEe JTUIHOW WH(POpMAIMH U T.I.,
KOTOpBIE HE TOJBKO MOPOXKIAIOT YIpo3y Ui O€30MacHOCTH TOCYAapCTBa, HO H
OTPaHWYUBAIOT TIpaBa M CBOOOJBI YEJIOBEKa, a OCOOCHHO HEMPUKOCHOBEHHOCTH
yacTHOM >ku3HHM. IloaTomy Tpebyercs mpunsaTHE 3()PPEKTUBHBIX Mep I
oOecreyeHus 3auThl JIMYHOCTH.

Kaxk noka3zpiBaeT pa3BuTHE OOIIECTBEHHBIX OTHOIICHU Y JINYHAsE HHGOpMaLIUs
4acTO CTAHOBUTCSA OOBEKTOM IMocsAraTenbcTB. (OCOOEHHO 3TO aKTyalbHO H3-3a
pa3BuThs IU(GPOBBIX TEXHOJOTUH, KOTOpOE MPHUBOJIUT K YBEIMYEHUIO YIpo3 U
MOCATATENIbCTB Ha HEMPUKOCHOBEHHOCTh YacTHOM ku3HU. CormacHo AOKIamy
BepxoBHoro komuccapa OOH no npaBam yenoseka ot 03 aBrycra 2018 roga MoxHO
BBIJICITUTH JIBE TPYIIIIBI TOCATATENILCTB, HCXOIS M3 TCHACHITNI U TIpo0JieM, KOTOphIC
BO3HHKAIOT B YCJIOBHAX LHU(PPOBU3ALUMNZ?:

1)  PacmmpeHue HCIOJIb30BaHUS JIMYHBIX JAHHBIX MPAaBUTEILCTBAMHU U
OpraHHU3aIUSIMH.

Bo-niepBeIX, cTOMT 0OpaTUTh BHUMaHWE, Ha HCIOJb30BaHUE ITU(POBOTO
ciena. Peub umer 06 TOM, 4TO rOCYIapCTBO U OPraHU3aIN COOUPAIOT Bce OOJbIIe
CBEJICHUH, KacarolIMxcs YaCTHOM >KM3HU YenoBeka. Hampumep, 3To NpoucxoauT ¢
MOMOIIBI0 TeIe(POHOB, KOMIBIOTEPOB, YMHBIX HacOB U JPYTHX aKCECCyapoB, B
KOTOPBIX  XPaHUTCS  OIPOMHOE  KOJMYECTBO  HWH(POPMAIIMH:  TEPETHUCKH,
OMoMeTpuYecKrue JaHHble, (UHAHCOBBIE, MEIUIIMHCKUE U HHbIE CBeAeHUs. Bo-
BTOPBIX, YI'PO3y HEMPUKOCHOBEHHOCTH CO37a€T OOMEH JIMYHBIMH JaHHBIMH W3
pasHbIX 0a3 W MCTOYHUKOB M WX CBeJeHUE. B-TpeTbux, Takas yrposa sBISETCA

CJICACTBUEM BHCAPCHHUSA CUCTEM, HNPCAYCMATPHBAIOIIHNX C60p H HCIIOJIBb30BaHHUC

225 pPomamos I1.A. K Bompocy o TpaBe Ha HEMPUKOCHOBEHHOCTh YAacCTHOM KU3HM B IM(poBoil Bek // IlepMckwuit
ropuandeckuii anbManax. 2019. Ne 2. C. 103-118.
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ouomerpuueckux AaHHbIX (JIHK, nuieBas reoMetpusi, royioc, OTIEYATKU MAaJbIEB
U JIp.), 4TO TO3BOJISICT, HAPUMEP, C TIOMOIIBIO BHICOHAOIIIOACHUS PACIIO3HABATH
vl B-ueTBepThIX, METOABI aHaM3a OOJBIIUX JAHHBIX U HCKYCCTBEHHBIN
WHTEJUICKT MPEIOCTaBIISIIOT BO3MOXXHOCTH TOJy4aTh TOYHYHO HHOOPMAIUIO O
KU3HU JIIOJIEM, Jenarh BbIBOJABI 00 WX (QU3WYECKUX U TMCUXHYECKUX
XapaKTEePUCTHUKAX M CO37aBaTh IMOJPOOHBIC TUYHBIC JOCHE.

Bce 5910 npuBomur B OOJIBIION  03a00YEHHOCTH  OTHOCHUTEIHHO
HENPUKOCHOBEHHOCTH YAaCTHOM XW3HU. [[aHHBIE TEXHOJIOTMU YNPOILIAKOT MHOTHE
FOCYJIAPCTBEHHBIE MPOLIECCHI, HO MPHU 3TOM CO3JAKOT Yrpo3bl JJIs YEJIOBEKA.
Hamnpumep, yreuka coOpaHHBIX JIMUHBIX JIAHHBIX MPUBOJIUT K TOMY, YTO YEJIOBEK
CTAHOBUTCS JKEPTBOM KPAXKH MEPCOHAIBHBIX IAHHBIX U UHBIX MMPECTYIICHUN.

2) ['ocynapcTBeHHOE HaOJIIOACHUE U TMOJYYeHHE JOCTYIa K CpecTBam
CBSI3U.

B nmanHO#M rpymnme nocsrareiabCTB pedb UIET O TAKMX BMEIIATEIbCTBAX, KAK
MacCOBOE CJICKECHHE U TIepeXBaT KOMMYHUKAIUM, cCOOp, XpaHEHUE 1 aHAJIU3 IAHHBIX
000 BCeX MOJIL30BaTENAX; JOCTYIT K JAaHHBIM IT0JIh30BaTEJICH, KOTOPBIH MOXKET OBITh
MPEACTAaBICH KOMMEPUYECKUMU TPEANPUATHAMHU, HAIpPUMEp, MOCTABIIMKAMHU
TEJICKOMMYHHUKAIMOHHBIX YCIYI M YCIYyr nocryna B HHTEpHET; B3JIOM IIyTeM
BHEJIPEHHUS CHEIUATBLHOI0 MPOrpaMMHOro obecrieueHus: B IU(poBbie YCTPOMCTBA
JIVII; TIOTIBITKY OCTA0JICHUsI TEXHOJIOTHI MU(PPOBAHUS M OTPAaHUYEHUS TOCTyNa K
WHCTPYMEHTAM aHOHUMM3AIlUM; OOMEH pa3BeAbIBaTEIbHBIMU JAaHHBIMH O
bU3MYECKUX JMIAX MEXIy IPaBUTEIbCTBAMHU TOCYAApCTB 0€3 HaIeKaIlero
HA/I30pa; TPAHCTPAHWUYHBIA JTOCTYI K JAaHHBIM, HaXOISIIMMCS B PACHOPSIKECHUU
opranu3arnuii. Takue BMemIaTeNbCcTBa, KOTOpPHIE 3a4acTyi0 OOOCHOBBIBAIOT
COOOpaXEHUSMHU  HAIIMOHAIBHOW  O€30MacHOCTH, TaKKe€ MOTYT HapyllaTh
HETPUKOCHOBEHHOCTh YacTHOM >ku3HU. Co3/1aBaeMbl€ CUCTEMBI U OCYILIECTBIISIEMbIC
JNEUCTBUSL YA3BUMBI, TaK KaK MOTYT MCIOJIb30BAThCS MJIsl 3J0YMOTPEOTCHUS M

HapylaTh MpoLeCCyalbHbIe TAPAHTHUU.
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Takyke MOXHO BBIACIUTH €II€ OJIHY YyIPO3y, aKTHUBHO OOCYXKJIaeMyl0 B
oTeuecTBeHHOM Hayke. Peub uzer o «uudpoBom OeccMepTun», a UMEHHO: O (hakTe
MPUCYTCTBUS YMEPIIETO B IU(PPOBOM MPOCTPAHCTBE, HANPUMEP, B COLUATBHBIX
CETSX, U O HACJIENOBAHUHM «UU(PPOBBIX OCTAHKOB»??®. DTO sBIE€HME NPUBOAUT K
Pa3TUYHBIM TOCJICICTBUSM, CBSI3aHHBIM C 3alIUTON MHGOPMAIIUU O YaCTHOU KU3HU
IIOCJIE CMEPTH YEJIOBEKA U MEPCOHAIIbHBIX JTAHHBIX, TAKAM KakK: B3JIOM aKKayHTOB B
COIMANIBHBIX CETSX M KpaXka JaHHBIX, MCIIOJb30BAHME AaKKAYHTOB B ILEIAX
MOILICHHUYECTBA U JIP.

PerymupoBanue «iudpoBoro 6eccMepTus ¢ O3UIUN 00€CTICYeHUS 3alUThI
IMYHOM MHGOpMAalMM, HA JIaHHBIH MOMEHT B HAIleM TOCYAAapCTBE MPOUCXOJUT
TOJILKO Ha TIpakTuke. Hampumep, kommanus «SIHaEKe» HE TaeT TOCTYI K U(PPOBBIM
CEpBUCAM HACJEIHUKAM CBOMX IOJIb30BATENIEH, KaK pa3 BBHUJAY TOrO, YTO JaHHbIC
CEpPBUCOB COJIEp’)KaT B TOM 4ucie JuuyHyio wuHpopmanuto. I[lostomy mpu
HEAKTUBHOCTH I10JIb30BATEIS, €r0 aKKayHT YAAJIIETCS Yyepes ABa roja.

3a pyOeKOM peryJMpoBaHHE JaHHOTO SIBJICHUS YK€ MPOUCXOAUT Ha
3aKOHOJATEIbHOM ypoBHE. [IpuMepom sBisiercsa Vcnanusi, B KOTOPOU CYIIECTBYET
3aKOH O 3aIlUTE MePCOHATBHBIX JaHHBIX, BKIIOUAIOIIUHN B Ce0s CTaThio O IU(PPOBOM
sapemanun??’. C yd4eToM CKa3aHHOIO BHIUTCS LIENECOOOPa3HbIM PACCMOTPEHHE
BO3MOXXHOCTH  PETYJIMPOBAaHMSI  JAHHOTO  BONpoca W B POCCUUCKOM
3aKkoHO/aTeNbCcTBE. CKakeM, MOXKHO 3aKpElNHUTh COOTBETCTBYIOIIEH HOPMOMl B
I'paxxmanckom konexkce PO MHCTUTYT TIPU3HAHUS AKKAYHTOB I10JIb30BATEJIEH B
COLIMANIBHBIX CETAX MW WHTEPHET-MPOCTPAHCTBE OOBEKTOM HACJIEICTBEHHOTO
MPAaBOOTHOIIICHUS, U TIEPE/Iauy UX IO 3aBelIaHuI0. Tak Kak 3TO 0OECIEUUT 3aIIUTy
IIpaBa Ha HENPUKOCHOBEHHOCTh YaCTHOW >KU3HU I10CJIE CMEPTH YEJI0BEKA.

Bce BblieckazaHHOE CBUAETENBCTBYIOT O HEOOXOJIMMOCTH CO3JaHUs
IIPABOBBIX U IMIOJUTUYECKUX PAMOK, HPUHATHS HAJJIEKAIIET0 HAUMOHAIBHOTO

3aKOHOAaTCJIbCTBA W/WIN ero W3MEHEHHE C OEIbIO obecrieueHUs 3alIUThI

226 Apnees JI.A. Ykas. cou. C. 129.
227 Tam xe. C. 132.
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HENPUKOCHOBEHHOCTU YAaCTHOM KW3HM B YCIOBHUSAX LU(DPOBU3AIMU HA OCHOBE
IPUHLUIIOB 3aKOHHOCTH U COPa3MEPHOCTH.

CoBpeMeHHOE O0ILIECTBO MEPEKUBAET TEXHOIOTUYECKYIO TPAHCPOPMALIHIO.
BaxxHoe 3HaueHHWE B JaHHOM IIPOLIECCE HMEET BHEAPEHHE MCKYCCTBEHHOI'O
MHTEJJIEKTA — TEXHOJIOIMH, KOTOpasi MO3BOJISIET aBTOMAaTU3UPOBAHHBIM aIrOpUTMaM
BBIMIOJHATh ONPEICICHHBIE 3aJadd B pa3IUYHBIX BUJAX JESATEIBHOCTH. ITa
TEXHOJIOTUSl O00JIEr4aeT MOBCEAHEBHYIO JKU3Hb YEJIOBEKA U OTHOBPEMEHHO CO3/1aET
peaNbHYI0 Yrpo3y HEMPUKOCHOBEHHOCTH YaCTHOM JKU3HU U 3alUTE NEPCOHATbHBIX
JAHHBIX.

Hanpumep, B MenuuuMHE HUCKYCCTBEHHBIM HWHTEIUIEKT IIOMOTaeT Bpayam
AHAIM3UPOBATH MEIULIMHCKUE JTAaHHBIE, CTABUTh JMATHO3bl U HA3HAYaTh JICUCHHUE.
OnHako Juid JaHHOTO Ipolecca TpeOyeTcss AOCTYyHn K JIMYHOW WH(pOpMaluu
yenoBeka. [Ipy 3ToM Takoil MOCTyHn MOXKET MNPUBECTH K YTEUKE JaHHBIX U
HapYLIECHUIO HEITPUKOCHOBEHHOCTH JINYHOCTH, a TAKXKE MEIULINHCKON TaliHBI.

B oOumiecTBeHHbIX MecTax MHOTME TOpoia HMCHOJB3YIOT CHCTEMBbI
BUJICOHAOMIONIEHUSI C HWCKYCCTBEHHBIM MHTEUIEKTOM, KOTOpPbBIE aHAJIU3UPYIOT
N300pakeHUsI ¥ NO3BOJIIIOT PAacHO3HABAaTh JUIA U ONPEAEIATh MECTOHAXOKICHUE
yenoBeka. C OJHOM CTOPOHBI, 3TO MOXET IOMOYb B IOHMCKE IPECTYIHUKOB H
PUBJIEYEHUN X K OTBETCTBEHHOCTH, a C JPYTrOil, BO3MOXHBI CIIy4au OIIMOOYHON
UACHTU(PHUKAIIMHM, KOTOPbIE MOTYT THOAPHIBATH JOBEPHE K MPaBOOXPAHUTEIbHBIM
opraHam, M Blledb 3a cOOOIl HapyllleHHE IIpaB 4YE€lIOBEKa, B TOM YHUCIIE IIpaBa Ha
HEMPUKOCHOBEHHOCTb.

JInuHble JaHHBIE, MOJYYEHHBIE U3 MHTEPHETA, MOT'YT HCIIOJIb30BATHCA IS
LEJIEBOM PEKJIAMHOM KaMITaHWM, OKa3bIBasl BIMSHUE HA IOBEICHHE YEJIOBEKa. JTO
BBI3bIBAET MHOXKECTBO MPOOJIEM, CBA3aHHBIX C MPABOM Ha HENPUKOCHOBEHHOCTH
YaCTHOW YKW3HM, ITOCKOJBbKY IOJIB30BATENN 3a4aCTy0 HE UMEIOT MPEACTABICHUS O
TOM, Kakasg HH(pOpMalUs 0 HUX COOMPAETCS U KaK OHA HCIIOJIb3YeTCH.

[Ipobnembl, cBfi3aHHbIE C OOMEHOM IME€PCOHAJIbHBIMU JAHHBIMH Yepe3

OPWIOKEHUS Il  CMapT(OHOB, BBI3BIBAIOT OCOOBIE OINACEHMs, BKJIOYas
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pa3HOOOpa3HblE  BpEAHBIC  TOCIEACTBUSA, TakWe  Kak:  MaHUMYIIUH,
OUCKPUMMHALINAS, TPOOIeMbl 0€30MIaCHOCTH, MOIIEHHUYECTBO (Hampumep, Kpaxa
JTUYHOCTH), CHIDKEHUE TOBEpUS U AP.

[IpuBeneHHble TpUMEPHl CBUAETENBCTBYIOT O TOM, YTO MCIIOJIb30BAHUE
TEXHOJIOTUH Ha OCHOBE WCKYCCTBEHHOTO HHTEIJIEKTa YacTo TMOJpa3yMeBaeT
KOMIBIOTEPHYIO 00pabOTKy OONBIIMX OOBEMOB JMYHBIX JAaHHBIX (MEIMIIMHCKHE
3anucu, (QuHaHCOBas HHpopManus, OUOMETpUYECKHE JaHHble U  T.J.).
AAropuTMHUYECKHE HHCTPYMEHTHI MOT'YT PAaCKpBIBATh HH(POPMALIUIO O YEIOBEKE, €TO
KU3HU, TOBEJICHUH U Jp. 1aXKe KOTJa OH HE OCO3HAET, UTO Nepeaaet HHGOpMaIIHIo
0 cebe TpeTbUM JIMLIAM. OTO MPHUBOAUT K TOMY, YTO BO3HUKACT PHUCK
HEMPaBOMEPHOTO HCMOIb30BAHUSA JAHHON HH(OPMAIUE, K TPUMEPY XaKepaMu WU
KHOepIpecTyITHUKaMH.

B nacrosiee Bpemsi B 3aKOHOJATETHCTBE MHOTHUX TOCYIapCTB CYIIECTBYIOT
3aKOHBI O 3aIIUTE MEPCOHAIBHBIX JAaHHBIX. 3a4acCTyI0 3TH 3aKOHBI MPUMEHSIOTCS
TOJBKO TOT/IA, Koraa 00pabareIBatOTCs JHUHbIE JaHHBIe. OHU PETYAUPYIOT BOIIPOC O
HEOOXOIMMOCTH TIONYYEHHUSI cOorlacusi Ha Takylo oOpaborky. Ilpu sTom Takue
3aKOHBI HE 3aKpPEIUISIOT IMOJIOKEHUS O MPUMEHEHUU TEXHOJIOTUN MCKYCCTBEHHOTO
uHTe/uiekTa. [loaToMy, HEKOTOpble rocyJapcTBa Hadalld MPUHHUMATH Pa3TUYHbIE
JTOKYMEHTBHI, Kacaloluecs UCIOIb30BaHUN CHCTEM MCKYCCTBEHHOTO MHTEJUICKTa, B
TOM YHCJI€ C YIIOMUHAHHEM BaKHOCTH 3aIIHUTHI PAB JIUYHOCTH.

B Poccun npunsta «KoHuenuus pa3BUTHS pETryJUpOBAaHUS OTHOLICHUN B
cepe TEXHOJIIOTUH MCKYCCTBEHHOTO MHTEUIEKTa U POOOTOTEXHUKHU Ha MEPHOJ 10
2024 r.». JIOKyMEHT MMEET CBOEW LENbI0 OIpPENEIEHNE OCHOBHBIX IOAXOAOB K
TpaHc(pOpMallMM CHUCTEMBbl HOPMAaTUBHOIO perymupoBaHus B  Poccuiickoil
Oeneparnuu st 00ecTeUeHrsT BO3MOXKHOCTH CO3JaHHSl M TPUMEHEHHUS TaKuX
TEXHOJIOTUN B Pa3iIMUYHBbIX CPepax 3KOHOMHUKU C COOIOIEHUEM IMpaB IpaxaaH U

ofecreyeHrneM O€30IacHOCTH JIMYHOCTH, 00IIECTBa U TocyaapeTBa®®, Peupb ujer o

28 Ppacnopsixkenne Ilpasutensctea PO or 19.08.2020 N 2129-p «O6 yreepskaeHud KOHIENIMH pasBUTHS
peryIMpOBaHuUs OTHOIICHUH B Chepe TEXHOJIOTHIA HCKYCCTBEHHOTO MHTEJUIEKTa M poOoTOTeXHUKHU 10 2024 romax» //
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TOM, YTO PA3BUTHUE ITUX TEXHOJIOTHUI JJOJKHO OCHOBBIBATHCS HA 0A30BBIX ATHUECKHUX
HOpMax M IpelyCMaTpuBaTh MPUOPUTET OJIAronoaydrs U 0e30MacHOCTH YEJIOBEKa,
3QIMTHI €70 OCHOBOIIOIArAIOIIUX IIPaB U CBOOOL?.

B 2023 rony npe3uaent CIIA uznan Ykaz «O Ge3onacHOM, 3alTUIIIEHHOM H
3aCIyKUBAIOIIEM JOBEPUSI MCKYCCTBEHHOM HHTEIIEKTE», KOTOPBIM YCTaHOBHII
HOBBIC CTaHIaPTHI 0€30MTACHOCTH UCKYCCTBEHHOT'O HHTEIIJICKTA, ITPEI0 CTABHII HA0OP
Mep M Tpeanucal TOCYIapCTBEHHBIM OpraHaM pealii30BbIBaTh KOHKPETHYIO
TIOJTUTUKY TSI PEIIEHUS TIPOOJIeM B 00J1aCTH HAITMOHAIBHON 0€30TTaCHOCTH, 3aIUTHI
JAHHBIX, TPYIOBBIX OTHONICHHWH W 30pPOBBsi 0OmIecTBa. Takxke B yka3e ObLIO
OTMEYEHO, YTO HEMPUKOCHOBEHHOCTh YACTHOM >KM3HU M TPAXKTAHCKUE CBOOOIBI
aMEpUKAHIIEB JOJDKHBI OBITh 3aIUIIEHBI, MTOCKOIbKY MCKYCCTBEHHBIM WHTEIUICKT
IPOIOJDKAET Pa3BUBATLCAZL,

B Kwurae mnpaBurenscTBO omyonmukoBano «BpemeHHble  Mepbl 1O
aIMUAHHUCTPUPOBAHUIO YCIYT TEHEPATUBHOIO HCKYCCTBEHHOTO MHTEIJIEKTA» B LIEJIAX
CONCHCTBUSL  3OPOBOMY  DPAa3BUTHIO M  PErYIUPYEMOMY  HMCIOIb30BAaHUIO
redeparuBHoro MM, coxpaneHus HaIMOHAIBHOW 0€30MacHOCTH M OOIIECTBEHHBIX
MHTEPECOB, a TAKXKE 3aUThI 3aKOHHBIX MPAaB U HHTEPECOB T'PaXK/IaH, FOPUINIECKUX
JUL U APYruX opraHu3anui. J[aHHble mpaBuja HaNpaBlI€Hbl HA PEryJIMpPOBAaHUE
TCeHEPAaTUBHOTO MCKYCCTBEHHOTO WHTEJJIEKTa, TMPEIHAa3HAaYeHHOTO B TIEPBYIO
o4epesnb I CO3MaHusl KOHTEHTA (TEKCTOB, N300paKEHUH, 3BYKOB U JIPYTUX BUJOB
JAHHBIX), KOTOPHI MOXET OBbITh HCIOJNBb30BaH B MPECTYMHBIX MLesx (Kpaxa
JIMYHOCTH, MOIIEHHUYECTBO U JIp.)*3,

B 2024 romy EBponeiickuii mapiaaMeHT NPUHSUT «3aKOH O MCKYCCTBEHHOM

HHTCIIJICKTC), OCIBIO KOTOpOro cTajio YIIYUIICHHC (bYHKI.[HOHPIpOBaHI/IH

CopaBouHo-mipaBoBasi ~ cuctema  «Koncymprant  mmoc».  URL:  https://www.consultant.ru/document/
cons_doc_LAW_360681/7f2affb15ff9b9d6f75a9aa566d1b0646b3d2e94/ (nara obparuenust 16.02.2025).

229 TaMm xe.

230 Executive Order 14110 of October 30, 2023. Safe, Secure, and Trustworthy Development and Use of Artificial
Intelligence. URL.: https://www.federalregister.gov/documents/2023/11/01/2023-24283/safe-secure-and-trustworthy-
development-and-use-of-artificial-intelligence (mata oopamenus 16.02.2025); Kartskhiya A.A. Legal Horizons of the
New Artificial Intelligence Paradigm // Legal Issues in the Digital Age. 2024. No. 2. P. 31.

3 EREBNERDIAZE BEBRARMREZASHBEESE, 2023,  URL: https:/Aww.cac.gov.cn/2023-
07/13/c_1690898327029107.htm (nara o6pamienns 16.02.2025).
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BHYTPEHHETO PhIHKA ITYyTEM YCTAHOBJICHUS €IMHON TIPaBOBOM 0a3bl, B YaCTHOCTH ...
JUTSL COJIEHCTBUS BHEAPECHUIO OPUEHTHUPOBAHHOTO HA YEJIOBEKA M 3aCTY>KHUBAIOIIETO
JIOBEpHsI HCKYCCTBEHHOT'O MHTEJUICKTA, 00CCIIeUnBasi TIPH 3TOM BBICOKHH YPOBEHB
3alUTHI 3I0POBbs, OE30MaCHOCTH, OCHOBHBIX IPaB, 3aKPEIUICHHBIX B XapTHH
OoCHOBHBIX TTpaB EBponerickoro Coro3a, BKIoYas J1EMOKPaTHio, BEPXOBEHCTBO ITpaBa
U 3alIUTy OKPYKAIOMIEH CPEeIbl, JUIsl 3alIUThl OT BPEIHOTO BO3JECHUCTBUS CHCTEM
MCKyCCTBEHHOro uHTrelsiekra B Cor3e M s MONAEPKKH MHHOBALUI?®2, 3akoH
HampaBlIeH HA  PEryJMpOBaHUE  JEATEILHOCTH  IMPOBAUIEPOB  CHCTEM
HMCKYCCTBEHHOTO WHTEJUIEKTa ¥ OpTraHW3aIliii, KOTOPHIE HCIOIB3YIOT JIaHHBIS
TEXHOJIOTUU B CBOEH JCSTEILHOCTH.

Takum 006pa3oM, pa3BUTHE TEXHOJIOTHUN HCKYCCTBEHHOTO MHTEIIEKTA TPeOyeT
JIOTIOJIHUTENIbHBIX ~ TapaHTUH  3alllUThl  HENPUKOCHOBEHHOCTH  JIMYHOCTH.
Heobxonumo ycTaHOBICHHE MPaBUI W MEXaHW3MOB KOHTPOJS 3a NMPUMEHEHHUEM
CUCTEM MCKYCCTBEHHOTO MHTEJUIEKTa, KOTOPhIE CMOTYT OTPaHUYUTH COOP JIMYHBIX
JAHHBIX W 3allUTUTh YAaCTHYIO XHW3Hb YEJOBEKa OT HECAHKIMOHHUPOBAHHOTO
nocryna. [IlpuMepoM Takux rapaHTHl MOXKET CIYXHUTh CIEIYIOIIEe: YTBEPKICHHE
NIEPEYHS «IUCTBIX 30H», TJIC 3apPEIICHO BUICOHAOIONCHUE M PACTIO3HABAHUE JIHII;
YCTAaHOBJICHUE TMPEACILHOTO CPOKA XPAaHEHHUS JIMYHBIX JIAHHBIX C 00s3aTelbHBIM
MOCJICTYIOIIMM  YHUYTO)KCHHEM; TIIPOBEACHWEC HE3aBUCHMOIO aylauTa; 3amper
MPEIOCTABICHUS JaHHBIX WHOCTPAHHBIM CYOBEKTaM; 00S3aTeIbHOE U JTOCTYITHOE
UH(OPMUPOBAHUE TPaXKJIaH O MPUMEHEHUU BUJCOHAOIIONECHUS; HEJOMYyCTUMOCTh
00paboTKK JTMYHON MH(OPMALIUK O YeloBeKe O3 ero coracus u ap. >

[IpaBo Ha HENPUKOCHOBEHHOCTh YAaCTHOM JKM3HM HE aOCOJIIOTHO, HO
BMEIIATEIILCTBO B HEr0 JOHKHO ObITh mMpaBomepHo. [loaTomy HeoOXxoaumo
3aKOHOJATEIBPHOE PETyJIMPOBAaHUE OIMPEACICHHBIX BOIPOCOB HCIOIb30BAHMUS

WH(OOPMAIIMOHHBIX U HUQPPOBBIX TEXHOJOTUN, MCKYCCTBEHHOTO WHTEIJICKTa

232 Artificial Intelligence Act (Regulation (EU) 2024/1689). URL: https://eur-lex.europa.eu/eli/reg/2024/1689/0j (nata
obpamtenus 16.02.2025).
23 Kyreiinuxos J.JI., Mxaes O.A., Anekceesuu JI.B., 3ennn C.C. HelmpMKOCHOBEHHOCTh YaCTHOM KU3HH B yCJIOBHAX

HCTI0JIB30BaHUA CUCTEM UCKYCCTBECHHOI'O MHTEIIJICKTA JJIs y}laﬂeHHOI;‘l 6HOMeTpI/I‘IeCKOI>‘I I/UleHTI/I(bI/IKaL[I/H/I JIMYHOCTHU /
/I Lex Russica (Pycckuii 3akon). 2022. T. 75, Ne 2(183). C. 128-129.
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OTHOCHUTEJIBHO JINYHON MH(OPMAIIUU U paCCMOTPEHHE BOZMOXKHOCTH YCTAHOBIICHUS
JOTIOJTHUTEIIbHBIX TAPAaHTUN HEIPUKOCHOBEHHOCTH YACTHOM JKM3HUA. DTO MO3BOJIUT
HalTU OaaHC MEX]y 3allUTOM MpaBa HA HEMPUKOCHOBEHHOCTh YaCTHOM >KM3HU U
UCIOJIb30BaHUEM COBPEMEHHBIX TEXHOJIOIHI rOCYAapCTBOM U OOILIECTBOM.

TakuM 00pa3oM, OTHOCHTENHLHO HENPUKOCHOBEHHOCTH YAaCTHOM KU3HU B
YCIIOBUSIX Pa3BUTHs COBPEMEHHBIX TEXHOJIOTMH, MOXXHO IPUUTH K CIEAYIOLIUM
BBIBOJIAM:

- pa3BuUTHE WH(OPMALMOHHBIX U IUPPOBBIX TEXHOJIOTUH 000CTpSET
BOMPOC O 3alIUTE€ YacTHOM >Ku3HU. JIMuHyl0 HHpOpMAalMIO YeIOBEeKa 4YacTo
UCHOJIb3YIOTCS 0€3 €ro corjacusi, KOMMEPLHUAIU3UPYIOT U PaclpOCTPaHSIOT.
[IoaTOMy 3amMTa HENPUKOCHOBEHHOCTHM YAaCTHOM JKHM3HM HMEET Ba)KHEHIIee
3HAa4YeHHE B YCIOBUSAX MHPOPMATU3AINH U [IUPPOBU3AIIH;

- uH(popmaTu3anus oOLECTBA U UCIIOIb30BaHNE HU(POBBIX TEXHOJIOTUI
00yCIIOBJIMBAIOT TOSBJIEHUE HOBBIX 3JIEMEHTOB YacCTHOW JKHU3HH, B TOM YHUCIE
nU(POBBIX CIEAOB, YTO SIBISETCS OAHOW W3 MPUYUH OTCYTCTBUS E€IUHOTO
OIPEEIICHUs] HENPUKOCHOBEHHOCTH YAaCTHOM ku3HHM. OpHAKO, IPOBEIECHHBIN
aHaJIM3 KOHCTUTYUHOHHOI'O, MEXKIYHAapOIHOIO, TPaKJaHCKOTO W YIrOJIOBHOTO
IIpaBa, MO3BOJIAET BBIACINTH CIEAYIOIIME DJIEMEHThl YAaCTHOW JKU3HH, KOTOPBIE
JOJDKHBI OBITh HEMPUKOCHOBEHHBIMU: CBEJECHUS JTMYHOIO U CEMEIHOI0 Xapakrepa,
JIMYHBIE TAMHBI U IEPCOHAIILHBIE JAHHBIE;

- U (pOBU3ALIKS TPUBOIUT K TOSBICHUIO IU(PPOBBIX CIE0B, KOTOPHIE
MOTYT OCTaBaTbCS B COLMAIBHOM IIPOCTPAHCTBE M IIOCIE CMEPTH 4YEJIOBEKa.
[ToaTomy npencrasisieTcs LENeco00pa3HbIM yPEryIMpOBaHUE JaHHOIO BOIIPOCA B
3aKOHOJIaTENbCTBE, KaK YK€ CIIeNaHO B 3apyOexHbIX rocyaapctBax. Hampumep,
BO3MOKHO 3aKpEIIEHNE COOTBETCTBYIOIIEN HOPMBI B ['paxaanckom koaekce PO,
IIyTeM IPU3HAHUA AKKAyHTOB IIOJIb30BATENIEH B COLMAJIBHBIX CETAX U UHTEPHET-
IPOCTPAHCTBE OOBEKTOM HACJEICTBEHHOI'O MPAaBOOTHOILIEHUS, U MEpelayu UX IO

3aBEIIaHUIO;
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- HCIIOJIb30BAHUE TEXHOJIOTMA HMCKYCCTBEHHOI'O WHTEIUIEKTa JIOJDKHO
OCYIIECTBIIATHCS TaKUM OOpa3oM, YTOOBI JIMYHAS JKM3Hb YEJIOBEKAa HE CTAaBUJIACh
110/ yrpo3y. JIro i1 He JOJDKHBI OAUYUHATHCA UCKYCCTBEHHOMY UHTEIUIEKTY. TOJIBKO
C UX COIJIacHs 3Ta TEXHOJIOTUSI MOXKET OBbITh UCIOJIb30BaHA B UX JINUHOW JKU3HU;

— B DJIOXY MCKYCCTBEHHOTO HWHTEIUIEKTA W PA3JIMYHBIX TEXHOJIOTUH
0€30MacHOCTh JaHHBIX TPEOYET COBMECTHBIX YCHIIUN IS CO3TaHMs OJIaronpusTHOM
Cpenbl Jid pa3BUTHs OOIIECTBA U 3aIUTHI MpaB yeioBeka. PazpaboTka Takux mep
[0 TPO3PAYHOCTH HCHOJIb30BAHUS AJTOPUTMOB M 3alIUMTE JAHHBIX, KaK Ha
MEXKIYHAPOJHOM YpPOBHE, TaK W B 3aKOHOAATEJIbCTBE TOCYHAAPCTB, IOMOXKET
00€eCcTeunTh ’TUYHOE UCIIOJIb30BAHUE TEXHOJIOTUNA UCKYCCTBEHHOTO MHTEIUICKTA;

- pacipoCcTpaHeHUE JUYHOW HH(POPMAIMU JOKHO WMETh TPAaHMIIBL
OpHa 13 337124 rocy1apcTBa — 3TO 00€CTIeUrnBATh FAPAHTUH 3AIUTHI U OXPaHBI [TpaBa
HAa HENPUKOCHOBEHHOCTh YACTHOW JKM3HU HAa OCHOBE MPUHIMIA COPa3MEPHOCTH.
[ToaToMy Mexay MCIIOJIb30BAHUEM CHUCTEM HCKYCCTBEHHOIO MHTEIUIEKTA,
UH(OpPMaIMOHHBIX u U (PPOBbIX TEXHOJIOTUH roCyJ1apCTBOM u
HEMPUKOCHOBEHHOCTHIO YaCTHOM J>KMU3HU JIOJDKEH ObITh Oamanc. B Tom uyumcne

OI'paHUYCHHUC ITIOCTICIHCT O BO3MOKHO TOJIBKO B COOTBCTCTBHU C 3aKOHOM.
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3aKJII0uYeHue

[IpoBeneHHOE UCCIen0BaHKE MTO3BOJISIET CAENATh CIECAYIOIINE BIBOBI.

HenpukoCHOBEHHOCTh SIBISIETCS BAXKHEHILIEHW KaTeropuer TEOpHH IIpaBa,
KOTOpasi OTPa’KaeT OCHOBHBIC aCMEKThI 3aIUTHI JIMYHOCTU OT BMEIIATEIhCTBA U
MOCSATaTENbCTB CO CTOPOHBI TOCYAapcTBa M APYrux Jwuil. TeopeThudeckoe
OCMBICJIEHHE AaHHOro (heHOMEHa IMO3BOIMIO chopMynHpoBaTh Harbosee MOJHOEe
OMpeJIeICHUE HEPUKOCHOBEHHOCTH, BBISIBUTH €€ COIIUAIbHYIO IIEHHOCTb, OT/ACIIUTD
OT JIPyTUX TPaBOBBIX KAaTE€rOpHUil, BBIAEIUTh KOMIUIEKCHBIM ~ HHCTUTYT
HEIPUKOCHOBEHHOCTH B CHCTEME MpaBa U T.1., CPOPMYIHPOBATh BCEOOBEMITIONIEE
NOHUMAHUE HENPUKOCHOBEHHOCTH JJII  COBEPUICHCTBOBAaHHS  MOHSITHUHHO-
KaTeropraabHOTO alapara PUANIECKON HAYKH.

HenprukoCHOBEHHOCTh Kak SIBJICHHUE BO3HUKAET B MCTOPUM HAMHOI'O PaHbIIIE
MOHSTUS ~ HENPUKOCHOBEHHOCTU.  [loHmmanme u  QopMmbl  MposBIECHUSA
HEMPUKOCHOBEHHOCTH OTPAXKAIOT CIeM(UKY MUPO- U MPABOIMIOHUMAHUSI B Pa3HBIX
KYJAbTYpax U Ha Pa3HbIX CTAIUAX UCTOPHUH, YTO MPEAONPEACISIET HEOAHO3HAYHOCTD
WHTEPIPETALNN TOrO MOHATHS.

HenprukocHOBEHHOCTh BCerja CBs3aHA C JIMYHOCTHIO — TMOCPEACTBOM HeEe
3AIIMIIATCA Pa3JIMYHbIE ACIEKThl WHAWBUIYATbHOCTH, OJHAKO MCCIEIOBAHUE
COLIMAIbHOM IIEHHOCTH HEMPUKOCHOBEHHOCTH MPHUBENIO K BBIBOJY O TOM, YTO €€
clelyeT MOHMMATh KakK 4acTh oOmiero 0i1ara. OO0CHOBAH BBIBOJ O TOM, YTO €CIH
HEMPUKOCHOBEHHOCTh PacCMaTpuBaTh TOJILKO KaK WHIWBHUAYyalbHOE IMPaBoO, TO B
cilydae MPOTUBOCTOSIHUS C ApYyruMu Osaramu (0€3011acHOCTBI0, CBOOOOM | T.I1.),
IpUOpUTET OyIeT OTAAaH MOCJEIHUM, YTO MPOTUBOPEUYUT COLMAIBHON MpPUPOJIE
JAHHOW KaTerOopuu U OTPaHUYUBAET IIpaBa YeJIOBEKa.

B pabGore 000cHOBaHO MECTO HEMPUKOCHOBEHHOCTH B CHUCTEME IIpaB

YCJIOBCKa MW OIPCACIICHBI J3JICMCHTLI, COCTABJIAIOINNUC COACPKAHHUC IIOHATHC
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«HEMPUKOCHOBEHHOCThY», UTO IIO3BOJWJIO OOHApPYXWUTh B3aUMOCBA3U MEXKIY
OTPACJICBbIMM MPABOBHIMM HOPMaMHM W MPUHIMIIAMHU, COCTABJAIOIIUMHU €ro
KOHCTPYKIIHIO. Taxoxe cJieiaHa MONBITKA OTTPAaHUYUTH MTOHATHE
«HEMPUKOCHOBEHHOCTh» OT CMEXHBIX KaTEropuil TEOpUH IIpaBa, TaKUX Kak:
UMMYHUTET, UHACMHUTET, TallHa, MPUBWIETUH, KOHPUICHIIMAILHOCTD U JIp.

AHanu3 MecTa HeMPUKOCHOBEHHOCTH B CUCTEME IMPaB JUNYHOCTH MPUBOIUT K
BBIBOJlY O HAJIMYMHU TECHOW B3aWUMOCBA3M HEMPUKOCHOBEHHOCTH C JAPYTUMH
IIEHHOCTSIMU: KU3HBIO, 3JI0POBbEM, CBOOOJIOM, YECTHIO U JIOCTOMHCTBOM H JIp.,
TaK)KE C YCIOBUSMH JKM3HEACATEIILHOCTH YelIoBeKa (JKUJIHUIINE, COOCTBEHHOCTh M
T.1.). KpoMe TOro, MHCTUTYT HENPUKOCHOBEHHOCTH B CHUCTEME IIPaB JIMYHOCTU
BKIIIOYAET B ceOs JTUYHYIO HEMPUKOCHOBEHHOCTH ((PU3NYECKYIO, TICHXUYECKYI0 U
HPaBCTBEHHYIO HEMIPUKOCHOBEHHOCTh YEJIOBEKAa) U HEIIPUKOCHOBEHHOCTh YCIIOBUI
CYIIECTBOBAHMS JINYHOCTH, B YACTHOCTHA HEMPUKOCHOBEHHOCTh YACTHOW >KU3HU U
x)umuina. Bee aTv mpaBa 00pa3yroT KOMIUIEKCHBIN HHCTUTYT HEIIPUKOCHOBEHHOCTH,
COCTOSAIIUM U3 HOPM PA3IUYHBIX 00JIacTell mpaBa.

TeopeTnko-nmpaBoBOE UCCIEN0BAHUE HEMPUKOCHOBEHHOCTH MMOKAa3aj10, 4To €€
KOMIUJIEKCHBI MHOTOACIIEKTHBIM  XapakTep NPEeAonpeacisiecT BapUaTUBHOCTh
peaMeTa MPABOBOIO PETYJIMPOBAHUA MPUMEHHUTEIBHO K 3TOMY SIBJIEHHUIO. JTO
aKTyaJu3upyeT 3HAYCHHUE Ppa3IMYHBIX OTpacieil mpaBa  (TpaXkKIaHCKOTO,
YTOJIOBHOTO, KWIMIIIHOTO, MEXAYHAPOJIHOTO U Jp.) ISl COAEP>KATEIbHOrO
ONpPEACJICHUS] HEMPUKOCHOBEHHOCTH YEpe3 aHajiu3 W CHHTE3 OTPacieBbIX
OCOOEHHOCTEHM peryjJupoBaHUs IpaB M CBOOOJ uYeloBeKa U OOIIECTBEHHBIX
otHomeHui. [Ipy 3TOM crenaHa NMoONbITKA BBIIECIUTh BAKHEUIINE TEOPETUUECKUE
aCIIEKThl HEIPUKOCHOBEHHOCTH.

Takum 00pa3oM, TEOPETHUUECKOE OCMBICIEHHE HEMPUKOCHOBEHHOCTH
I1O3BOJINIIO:

—  chopMynaupoBaTh HamOOJIEE TIOJHOE M BCEOOBEMJIIONICE ITOHATHE

HCIIPUKOCHOBCHHOCTH;,
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—  BBIICIIUTh KOMIUIEKCHBIM MHCTUTYT HEMPUKOCHOBEHHOCTU, COCTOSIIIUMA
13 HOPM Pa3iIMYHBIX OTpACIIEH IIpaBa;

—  OTTPaHWYHTH HEMPUKOCHOBEHHOCTh OT OJM3KUX 110 3HAYCHUIO
IIPABOBBIX KaTErOpUU;

— o0ocHOBaTh, UTO COIMAJbHAS IIEHHOCTh HEMPUKOCHOBEHHOCTH
BBIPAKAETCS B TOM, YTO OHA SIBJISIETCS YacThio 0011ero OJiara;

—  BBISIBUTH NPHUHITUIIEI U KOHIICNITYaIbHbIC OCHOBBI JOCTHIKEHHUS OaaHca
MEXIy YaCTHBIMA W IYOJWYHBIMH HMHTEPECAMHU TPU DPEATU3alUu HOPM OSTOTO
IPABOBOI'O MHCTUTYTA;

—  o0ecreyuThb pa3BUTUE €AMHOTO U HEMPOTUBOPEUUBOIO IMPABOBOIO TOJIA,
CHUCTEMOOOPA3yIOIINM dakTopoM KOTOPOTO SIBIIICTCSI TIOHSTHE
HEMPUKOCHOBEHHOCTH, YTO CIIOCOOCTBYET 3aIlUTE KaK MYOJMYHBIX, TaK U YACTHBIX
HHTEPECOB;

—  yIOCTOBEPUTH BaKHEHUINIEE 3HAUCHUE MHCTUTYTAa HEMPHUKOCHOBECHHOCTH

JUTSI TOCYJIapCTBa M OOIIEeCTRa.
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